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TRIAL COURT CAUSE NO. F96-02380-N
THE STATE OF TEXAS "IN THE DISTRICT COURT OF

vSs. DALLAS COUNTY, TEXAS

CHRISTOPHER RADKE

195TH JUDICIAL DISTRICT
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APPEARANCES: .

HON. JOHN VANCE,

CRIMINAL DISTRICT ATTORNEY R
Dallas County, Texas E =1L F Ll
i
MS. TERRI MCVEA erp 4 1%
133 N. Industrial Blvd. e
Frank Crowley Courts Bldg. BILL LONG
Dallas County, Texas ym&mm&mummﬁgﬁg

}

and

MS. KRISTINE SCHWAN
133 N. Industrial Blvd.
Frank Crowley Courts Bldg.
Dallas County, Texas
APPEARING FOR THE STATE OF TEXAS

MS. CATHERINE SHELTON
Attorney at Law
Dallas County, Texas

and

MR. CARL STEINBECK T

Attorney at Law ﬂ B

Dallas County, Texas e e
APPEARING FOR THE DEFENDANT
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On the 27th through 30th days of October, 1997,
that the above-styled and —-numbered cause came on to be
heard in the said Court, HONORABLE JOHN NELMS, Judge
Presiding, and the following proceedings were held, to
wit:
PERI K. STROMBERG, CSR




10
11
12
13

14

15

16
17
18
19

20
21
22
23
24

25

[ \$]

WITNESS

C.M.

EMMA

BILL

REED

Direct Examination
(By Ms. McVea)

Cross-Examination
(By Mr. Steinbeck)

Redirect Examination

(By Ms. McVea)

Recross-Examination
(By Mr. Steinbeck)

PROPHET

Direct Examination
(By Ms. McVea)

Cross-Examination
(By Mr. Steinbeck)

RICE

Direct Examination
{By Ms. McVea)

Cross-Examination
(By Mr. Steinbeck)

LARRY FLETCHER

Direct Examination
(By Ms. McVea)

Cross—-Examination
(By Mr. Steinbeck)

Redirect Examination

(By Ms. McVea)

RICHARD SHING

Direct Examination
(By Ms. McVea)

WITTNESS

I NDE X

PERTI K. STROMBERG, CSR

26

36

40

42

61

81

95

101

110

116

120




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

SHEILA SPOTSWOOD

Direct Examination
(By Ms. McVea)

Cross-Examination
(By Mr. Steinbeck)

Redirect Examination
(By Ms. McVea)

Recross—-Examination
(By Mr. Steinbeck)

CAROLYN VANWINKLE

Direct Examination
(By Ms. McVea)

Cross—-Examination
(By Mr. Steinbeck)

Voir Dire Examination
(By Ms. McVea)

CARL PEAVY

Direct Examination
(By Ms. McVea)

Cross-Examination
(By Mr. Steinbeck)

DONALD MAYER

Direct Examination
(By Ms. McVea)

Cross-Examination
(By Ms. Shelton)

GARY EDWARDS

Direct Examination
(By Ms. McVea)

Cross—-Examination
(By Ms. Shelton)

PERI K. STROMBERG,

CSR

139

160

164

165

168

180

183

188

207

237

242

244

249




10

11

12

i3

14

15

16

17

18

19

20

21

22

23

24

25

JOSEPH DINGLER

Direct Examination
(By Mr. Steinbeck)

Cross—-Examination
(By Ms. McVea)

TOMMY BUTCHER

Direct Examination
(By Mr. Steinbeck)

Cross—-Examination
(By Ms. McVea)

Redirect Examination
(By Mr. Steinbeck)

REPORTER'S CERTIFICATE

k Kk x %

PERI K. STROMBERG, CSR

251

257

259

264

268

273




io0

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

EX HIZBTI

T I NDE X

NO. MARKED OFFERED ADMITTED VOL.

State's Exhibit 1 25,22 26,24 28, 4 1
Photograph

State's Exhibit 2 25,22 26,24 28, 4 1
Photograph

State's Exhibit 3 33,21 34,22 35, 1 i
Autopsy Photograph

State's Exhibit 4 35,12 36, 1 36, 6 1
Photograph

State's Exhibit 5 35,12 36, 1 36, 6 1
Photograph

State's Exhibit 6 35,12 36, 1 36, 6 1
Photograph

State's Exhibit 7 35,12 36, 1 36, 6 1
Photograph

State's Exhibit 8 35,12 36, 1 36, 6 1
Photograph

State's Exhibit 9 37,10 38, 3 38,11 i
Medical Record

State's Exhibit 10 76, 8 78, 2 80, 4 1
Medical Record

State's Exhibit 11 139,18(V.1) 56,10(V.2) 56,14(V.2)
Gun

State's Exhibit 12 166,15 168, 5 169,20 1
Tape

State's Exhibit 122 166,15 168, 5 169,20 1
Transcript

State's Exhibit 13 23, 6 23,18 23,24 2
Photograph

State's Exhibit 14 23, 6 25,18 23,24 2
Photograph ,

State's Exhibit 15 25, 7 25,18 25,23 2
Watch

State's Exhibit 16 38,18 38,22 39, 1 2
Photograph

State's Exhibit 17 48,19 49, 3 49, 9 2
Photograph

State's Exhibit 18 48,19 49, 3 49, 9 2
Photograph

State's Exhibit 19 48,19 49, 3 49, 9 2
Photograph

State's Exhibit 20 48,19 49, 3 49, 9 2
Photograph

State's Exhibit 21 48,19 49, 3 49, 9 2
Photograph

State's Exhibit 22 48,19 49, 3 49, 9 2
Photograph

PERI XK. STROMBERG, CSR
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EXHIBTIT I NDTE X
(CONTINUED)

NO. MARKED OFFERED ADMITTED VOL.

State's Exhibit 23 48,19 49, 3 49, 9 2
Photograph

State's Exhibit 24 48,19 49, 3 49, 9 2
Photograph

State's Exhibit 25 58,16 58,22 59, 2 2
Photograph

State's Exhibit 26 58,16 58,22 59, 2 2
Photograph

State's Exhibit 27 58,16 58,22 59, 2 2
Photograph

State's Exhibit 28 82,23 83, 6 83,10 2
Diagram

State's Exhibit 29 84,15 85,14 85,18 2
Live Rounds

State's Exhibit 30 84,15 86,10 86,14 2
Spent Shell

State's Exhibit 31 84,15 87, 7 87,12 2
T-Shirt

State's Exhibit 32 89,19 90,10 90,15 2
Tile Casting

State's Exhibit 33 91, 3 91,22 92, 2 2
‘Photograph

State's Exhibit 34 91, 3 . 91,22 92, 2 2
Photograph

State's Exhibit 35 91, 3 91,22 92, 2 2
Photograph

State's Exhibit 36 291, 3 91,22 92, 2 2
Photograph

State's Exhibit 37 91, 3 91,22 92, 2 2
Photograph

State's Exhibit 38 91, 3 91,22 92, 2 2
Photograph

State's Exhibit 39 91, 3 91,22 92, 2 2
Photograph

State's Exhibit 40 91, 3 91,22 92, 2 2
Photograph

State's Exhibit 41 91, 3 91,22 92, 2 2
Photograph

State's Exhibit 42 91, 3 91,22 92, 2 2
Photograph

State's Exhibit 43 91, 3 91,22 92, 2 2
Photograph

State's Exhibit 44 91, 3 91,22 92, 2 2
Photograph ‘

State's Exhibit 45 91, 3 91,22 92, 2 2
Photograph

PERI K. STROMBERG, CSR
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Q. How long did it take you to get there?

A. Approximately three to five minutes.

Q. When you arrived on the scene, were the
paramedics still -- were the paramedics on the scene
also?

A. Yes, ma'am.

Q. Was the Garland Fire Department also present?

A. Yes, ma'am.

0. When you arrived on the scene, what did you
observe?

A. The ambulance was directly in front of the
residence. There was a paramedic in the driveway,
another male in the driveway, and they were all -- the

lights were still on the ambulances.

0. Did you notice anybody in particular?

A. Well, the paramedic was standing with the
subject. The male in the driveway didn't have a shirt
on, and he was yelling.

Q. Did you make contact at that time with that
male subject?

A. No, I didn't.

Q. Where did you go?

A. I went in the front door of the residence,
just not knowing the nature exactly of the call. I
wanted to make sure there was nobody armed or if we had

PERI X. STROMBERG, CSR
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any suspects in the house.

0. So did you go all the way into the home or
just the front of it?

A. I went to the front entrance area.

0. And what did you observe?

A. I saw a whitevfemale lying on her back face up
with a massive wound té the facial area and a shotgun
lying next to her.

0. Did you say lying next to her or lying on her?

A. Well, lying on her.

Q. Were there any other officers present in the
home at that time?

A. Officer Vornberg and Officer Poteet.

Q. Once you observed this -- well, did you closer
to check on the female?

A. I realized the paramedics were there, and they
weren't performing any, what I consider lifesaving -- I
don't know exactly what procedures they follow, but I
realized she was deceased, and I backed out of the
residence and went to contact the person in the
driveway.

Q. Who secured the scene?

A. Officer Vornberg and Officer Poteet.

Q. So you went back outside. Did you make
contact with the male subject that you first told us

PERI K. STROMBERG, CSR
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about?
A. Yes, ma'am.
Q. And what was that person doing?
A. He was on a cordless telephone, and I really

couldn't make out what he was saying, but he was yelling
very loud, very animated.

0. And did you ask the person what their name
was?

A. Yes.

0. And how did they respond?

A. He said his name was Christopher Radke.

Q. Do you see Christopher Radke in the Courtroom
today?

A. Yes.

Q. Can you point to him and describe an article

of clothing.
A. He's to my left with a blue denim shirt on, a
long-sleeved shirt.

MS. MCVEA: Your Honor, let the Record
reflect that the witness has identified the Defendant in
open Court.

Q. (By Ms. McVea) Did you ask him any other
guestions at that point?

A. I asked him what his relationship was or who
he was. He said he was the victim’'s husband.

PERI K. STROMBERG, CSR
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0. How was he dressed when you approached him?
A. He had jeans on and was shirtless.
0. So a pair of jeans on. Do you remember the

color of the jeans? - Were they blue jeans?

A. I think they were blue Jjeans.

0. Okay. You said he had no shirt on?

A. No shirt.

0. Was he making any kind of statement at this
point when you made contact with him initially?

A. I don't know what he was saying. He Wés very
loud, and I asked to speak to whoever he was speaking
with on the phone. I told him I needed to talk with
him, and he hung up the phone and handed it to me, so
there was no one there when he handed it fo me.

Q. Okay. After that, did he -- was he making any
other statements not in response to any questions by
you?

A. Not at that time.

Q. What happened next?

A. After he said that he was her husband, I said
well, let's go to the ambulance. It was cold out. He
didn't have a shirt on. We can sii down, and maybe we
can talk about what happened and get you squared away as
far aé anything you might need. So we walked to the

ambulance with the ambulance driver, or the paramedic

PERT K. STROMBERG, CSR
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that was with him in the drive, and took a seat in the

ambulance.

Q. Now, at this point was he a suspect or under
arrest? |

A. No.

Q. What did you believe you were investigating at

this point?

A. A suicide.

Q. Now, once you got to the ambulance, did you
ask him what happened?

A. Yes.

0. What did he say?

A. He said that he been at a party at a friend's
house, and a friend of his had dropped him off, and he
walked in the front door, and she had shot herself at
that point.

0. Did you ask him anything else?

A. I asked him if -- I said, so you actually saw
her shoot hérself, and he said, yes. At that point I
called for a crisis counselor.

0. Did you notice anything about the Defendant's
condition at this point?

A. I asked him -- I could smell alcohol. I asked
him if he had been drinking, and he said, no.

0. Now, did you ask him any other questions at

PERI K. STROMBERG, CSR
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this point?
A. I asked him -- I said, let me get this

straight, you actually -- or I said, let me get this

.straight, what happened? And he said, I was asleep in

the bedroom, and I heard the gunshot, and it woke me
up. I went in the living room, and I saw her laying
there.

0. Okay. Once he said thét, what were you
thinking?

A. I was so surprised. I fealizéd something was
wrong.

0. Okay. At this point did he become a suspect

in your mind?

A. Yes.
Q. Was there another officer present at this
point?

A. Officer Lozada walked up at that point.

Q. So you heard two conflicting stories. What

| type of time span are we talking about?

A. Probably within two minutes of having arrived
and having him seated in the ambulance.

Q. Okay. What did you do you at this point once
you heard the second story?

A. Officer Lozada was still standing outside the
ambulance. And I didn't go into detail because

PERT K. STROMBERG, CSR
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Christopher was still sitting relatively close to me,

but I told Officer Lozada something was wrong. I said
there's -- that's what I said, there's something wrong
with this person's story. And he said, read him his

rights, so...

0. Did you read him his rights?

A, Yes, ma'am.

0. Did he indicate that he understood his rights?
A. Yes, ma'am.

0. And did you continue to speak with the

Defendant?
A. Yes, ma'am.
0. Now, after you spoke with him -- well, as you

were speaking with them, did his mood or his condition
change, as far as his demeanor is concerned?

A. He seemed to -- he was very defensive and very
agitated. He did a lot of yelling.

0. Was he removed from the ambulance and taken
somewhere else?

A. Yes, ma'am.

0. Where was that?

A. He was taken to a police car, my squad car.

Q. How long did you speak with him there at the
ambulance after you read him his rights?

A. Probably another two minufes, three minutes,

PERT X, STROMBERG, CSR
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A. No.

0. ’Okay. Was he handcuffed at all?

A. No, ma‘am.

Q. Ndw, while he was in the police vehicle, did

you also sit in the vehicle, too?

A. Yes, ma'am.

Q. And did you ask any questions of him at that
time?

A. No, ma'am.

Q. Did Mr. Radke make any statements not in

response to any questions by you?

A. He made numerous; numerous statements. He --
as a matter of fact, he never stopped talking.

Q. Can you tell us what he was saying?

A. He made a lot of statements about, like, as
far as him not supposed to evén have a shotgun in the
housé. He said that I'm on parole. You know, she did
this to herself, and now you're coming after me for it.
I should have listened to her brother. He told me ~- he
used several expletives, but he said -- "He told me that
the fucking bitch was crazy. I should have listened to
him." He also told me at one point, or went on to say --
like I said, chronological order would be difficult
because he rambled a lot.

0. Okay.

PERI K. STROMBERG, CSR




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

21

A. He asked to speak with his wife several
times. He asked, "Well, is she okay? Can I talk to my
wife? Why won't you let me talk to my wife?" And then
later he said, "Well, I know she's dead. Is she dead?"”
He also told me at one point that she was on hype or
speed, is what he said, and she was on Prozac. And they
were experiencing marital problems also.

0. Now, he told you-all this, and you weren't
asking any gquestions of.him?

A. No, ma'am.

0. Now did you get a good look at the Defendant?

A. Yes, ma'am.

Q. Did you notice anything in particular with
regard to his body or any injuries on his body?

A. He had some scratches on his back. There was
a scratch, I believe, on his right chest area. He also
had a scratch on his left wrist, just about where his
watch, I gqguess, would be.

0. Did you notice anything about his knuckles?

A. No, I didn't.

Q. Did you notice anything on his clothing or his
shoes?

A. He had blood on his shoes.

Q. Did you notice any blood on his hands?

A. YNo, I didn't.

PERI K. STROMBERG, CSR
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Q. While he was there at the police vehicle, was
his picture taken?

A. Yes, it was.

Q. And did he have handwipings done?

A. Yes, ma'am.

Q. Were you the one that transported the

Defendant to the Garland jailvz

A. Yes, ma'am.

Q. So I take it at one point he was formally
arrested?

A. Yes, ma'am.

Q. Who instructed you to arrest the Defendant?

a. Lieutenant Dietrich.'

Q. "After he was taken to the jail, did'you have
any furthef contact with him?

A. I collected property from him.

0. Now, the watch you were talking about, did you
actually seize that watch and place it in property, or

did you turn it over to the P.E.S. officers?

A. I turned it over to the P.E.S. officers.

Q. Do you recall that person's name?

A. ‘No. Well, Officer Rice was down at one
point.

Q. Okay. What part of Garland is 1001 Sunset

located?

PERI K. STROMBERG, CSR
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A. Northeast area -- or the -- well, I guess it's
more of a central eastern, I guess, location.

Q. Are you familiar with that location?

A. That's not -- I am not familiar with it. 1It's
not my usual district or beat.

(Whereupon, State's Exhibit Nos. 13
and 14 were marked by the Court
Reporter.)

Q. (By Ms. McVea) Officer, I'm showing you
what's been marked for identification purposes as
State's Exhibit No. 13.

MR. STEINBECK: Your Honor, we'll
stipulate all photographs they want to introduce.
THE COURT: All right. You have no
objection to which ones?
MS. MCVEA: State's Exhibit No. 13 and
State's Exhibit No. 14.
(Whereupon, State's Exhibit Nos. 13
and 14 were offered into evidence.)
THE COURT: Defense has no objection to
those?
MR. STEINBECK: No.
THE COURT: They're admitted, then.
(Whereupon, State's Exhibit Nos. 13
and 14 were admitted into evidence.)

PERI X. STROMBERG, CSR
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0. (By Ms. McVea) Can you go ahead and identify
what State's Exhibit No. 13 is?

A. Yes, ma'am. That's the residence we responded
to on Sunset.

0. Is that a photograph bf 1001 Sunset in
Garland, Texas, Dallas County, State of Texas?

A. Yes, ma'am.

Q. Can you go ahead and identify what State's
Exhibif No. 14 is? |

A. That's an earlier view of the area, the actual
1001 Sunset area.

0. Can you go ahead and point out -- well, can
you go ahead and mark With this black marker the X
locating or showing the location of 1001 Sunset in this
photograph, State's Exhibit No. 147?

A. (Witness complies.)

0. Okay. And what is the street adjacent to that
location? |

A. The other street here?

MR. STEINBECK: Your Honor, I 6bject to
relevance; what neighborhood this is in. I don't think
we're getting anywhere with that.

THE COURT: Overruled.

Q. (By Ms. McVea) What street is adjacent here,
running parallel to 1001 Sunset?

PERI K. STROMBERG, CSR
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A. Actually, I don't recall. As I said, it's not
by normal beat.
Q. Okay. Right in front of the residence at
1001, is that Sunset Street?
A. Yes, ma'am.
0. Okay.
(Whereupon, State’'s Exhibit No. 15
was marked by the Court Reporter.)
Q. (By Ms. McVea) Officer, I'm showing what's
been marked for identification purposes as State's
Exhibit No. 15. Do you recognize that item?
A. Yes.
0. What is it?
MR. STEINBECK: We'll stipulate, Your
Honor.
THE COURT: Are you offering it?
MS. MCVEA: Yes, Your Honor.
(Whereupon, State's Exhibit No. 15
was offered into evidence.)
THE COURT: ©No objection?
MR. STEINBECK: ©No, Your Honor.
THE COURT: It's admitted.

(Whereupon, State's Exhibit No. 15
was admitted into evidence.)
Q. (By Ms. McVea) 1Is this the same watch or item

PERI XK. STROMBERG, CSR
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that you retrieved from the
question?
A. Yes, ma'am.

THE COURT:

number?
MS. MCVEA:
THE COURT:
Q. (By Ms. McVea) Is
condition?

A, Yes, ma'am.

Defendant on the night in

What's i1s the exhibit

No. 15, Your Honor.
Very well.

it in the similar or same

Q. With a broken watch band?

A, Yes, ma'am.

Q. Do you recall what pocket

you retrieved the

exhibit from, or the watch from?
.A. I believe it was his left, front pocket.

MS{ MCVEA: Do you actually want to see
this, Your Honor?

THE COURT: Yes.

MS. MCVEA: Pass the witness, Your
Honor.

CROSS-EXAMINATION
BY MR. STEINBECK: |
Q. Officer, you'd agree with me when you first

noticed Mr. Radke and made impressions of him, he was in

a state of shock?

PERI X.

STROMBERG,

CSR
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A. He was loud. I mean, he was yelling. I don't
know if -- I'm not sure clinically if I'd say he was in
shock.

0. The paramedics yesterday testified that he was
in a state of shock.
MS. MCVEA: Your Honor, I'm going to
object. That's comparing testimony.
THE COURT: Sustained.
0. (By Mr. Steinbeck) He was highly excited,

would you agree with me on that?

A. Yes, sir.
Q. Hysterical, would that be a proper term?
A. Yes, sir.

Q. And at the time you first approached him, he
would be ~-- you said he was on the cell phone, talking
loud on a cell phone, as well?

A. He was on either a cordless phone or a cell
phone one, yes, sir.

Q. You asked him to turn off the phone and speak
with you; is that correct?

A. I asked to speak to whomever he was speaking
to on the telephone, and he hung it up and handed the
phone to me. There was no one there, obviously.

0. And after that you went over to the

paramedics' van there, correct?

P

=
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A. Yes, sir.

Q. And you mentioned that he made some statements
there. As soon as you noticed the statements
conflicted, is it at that point you determined he was a
suspect, correct? |

A. Yes, sir.

0. And from that point on, he was not free to
leave; is that correct?

A. No, sir, he wasn't.

Q. And you read him his rights at that time; is
that your statement?

A. Yes, sir.

Q. Did you notice if he was under a state of
intoxicatign?

A. I smelled alcohol, yes, sir.

Q. He looked somewhat impaired,'would you agree
with me on that?

A. - Not other than, I just smelled the alcohol.

Q. Did you get up close to his face to smell it,
or could you smell it from a distance?

A. Once we were enclosed in the ambulance, I
could smell it then. We were probably two feet from
each other.

Q. Were his eyes blood shot, glassy?

A. I don't particularly recall his eyes.

PERI K. STROMBERG, CSR
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0. At that point was it your testimony that you

then brought him to the squad car, and you never

guestioned him there in the ambulance?

A. After we were finished in the ambulance, yes,

sir, I walked him

0. You never asked him any questions in the
ambulance?
A. Yes, sir, I did.

0. Why did you move him from the ambulance to the

squad car?

A. The ambulance had an open side door, and both

back doors were unlocked. He could get out if he wanted

to, and he wasn't free to leave.

0. So you were going to hold him for further

questioning, isn't that correct?

A. I was detaining him until I was instructed

further.

0. You knew he would be further questioned,
right?
A. I would assume.

Q. Do you recall family wanting to talk to him at

that time when he was standing outside the squad car?

A. Not while he was outside, no, sir.

Q. You don't?

A, No, sir.
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0. You don't recall family asking why they can't
talk to him if he's not under arrest dr not a suspect?
A. No, sir, I don't recall them asking that.

Q. You don't recall them telling him to ask for
lawyer and don't talk to the police?
MS. MCVEA: Your Honor, I'm going to
object. That's assuming facts not in evidence.
THE COURT: Sustained.

Q. (By Mr. Steinbeck) You didn't hear anything
about the family yelling; is that what your testimony
is?

A. The family yelling?

Q. Yeah.

A, No, sir.

Q. And wanting to talk to him?

A. Yes, they did want to talk to him.

Q. I'm sorry? |

A. They did want to talk to him.

Q. Did they actually talk to him --

A. No, sir.

Q. -— from a distance?

A. No, sir.

Q. Did you ever see any police officers keeping

them from making close contact with him?
A. No, sir.
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0. You didn't see that?

A. I didn't see that.

Q. Was he right in your presence there the whole
time?

A. Yes. He was seated in the back of the squad
car.

0. And during this time frame that you put him in
the car then -- what made you decide to put him in the
car?

A. The ambulance had an open side door, and the
back doors were open. Like I said, he could leave if he
wanted to; or if he attempted to, he could probably get
out of the ambulance.

Q. That wasn't the fact that the family was
telling him to make sure you ask for a lawyer, Chris?

MS. MCVEA: Your Honor, I'm going to
object again. It's assuming facts not in evidence.
THE COURT: Sustained.

Q. (By Mr. Steinbeck) During this =~- during this
time, Officer, that you went to the house --

A. I'm sorry?

Q. During this time frame that you went into the
house, do you remember what you first said on Direct
Examination about where the gun was at?

A. It was lying -- I said next to hexr, but it was
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lying across her, yes.

Q. You séid it was lying next to the deceased,
correct? |

A. Right.

0. Do you remember what the Prosecutor then said?

A. ‘She asked me if it was next to her or on her.

0. And then your testimony changed, didn't it?

A. Yes.

Q. Didvyou have a chance to go over yoﬁr
testimony with the Prosecutor?

A. Yes.

0. When have yoﬁ talked to her about this case?

A. I'vé talked to her probébly on three separate
occasions prior to today. |

0. Did you talk to her today about it as well?

A. No.

Q. Any of the prosecutors?

A. No, sir.

Q. So you did have a chance -- you did know you

would be testifying'about things such as where the
placement of the gun was; isn't that correct?

A. Yes, sir.

Q. At what point, Officer, were the handwipings
done on.Mr. Radke? |

A. After he was seated in the back of the squad
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car.
0. Who did that?
A. One of our forensic officers.
0. And Mr. Radke was in a state of hysteria that

whole time; isn't that correct?

A. He would yell for a while, and then he'd calm
down and ask guestions, and then he would yell again.
It was off and on, for lack of a better term.

0. And at what point, Officer, was he formally
under arrest?

A. Lieutenant Dietrich came to the sgquad car and
said to go ahead and handcuff him and take him to the
station. At that point he was handcuffed and placed
under arrest.

0. Did you happen to see any of the deceased
family there at the scene?

A. No, I didn't.

0. Did they ever come up and talk to Mr. Radke or

anything or yell at him or anything?

A. No, sir.

Q. So you don't recall seeing them at all?

A. No, sir.

0. Just his family members?

A. The lady that said that she was Christopher's

mother, yes.
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MR. STEINBECK: Your Honor, I would
just make a motion to object to the statements of the
Defendant from the point that the officer started
questioning himiwhen‘he heard two different versions.
Can I have a standing objection from this point‘further.

THE COURT: Well, if they are as'a
result of interxrrogation, I think they would be
inadmissible. But if he makes statements that were not
the result of interrogation, I believe they would be
admissible. So you will have to establish whether
whatever he said was in answer to a question or whether
he just blurted it out.

MR. STEINBECK: Well, from the point,
Your Honor, there will be further evidence to show that
he asked for counsel. I'll just make that on the Record
now. At any point -- from the point that he was not
free to leave, at that point forward, the evidence will
show that Mr. Radke had asked for counsel.

THE COURT: Well, there i1s no evidence
of that point at this time.

MR. STEINBECK: I understand. My
standing objection, Your Honor, is from this point
forward in the gquestioning.

THE COURT: Well, you may object to any
of the statements that he makes. I'll have to rule on
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them one at a time, finding out first whether or not
they were statements that he made that were not the
result of custodial interrogation. If they were, I
believe they're édmissible.

MS. MCVEA: Your Honor, I just ask that
you reserve your ruling on that until you hear all of
the evidence. So my objection may be premature, but I'd
ask that you reserve judgement --

THE COURT: Very well.

MR. STEINBECK: -- until --

THE COURT: All right. I'll decide at
a later date whether it’'s admissible or not. I guess
you want to go into all those statements, or somebody
will. I have to hear them to rule on them anyway. So I
will not consider anything that I believe is not
admissible, and I will consider what I believe to be
admissible, and I will do my very best to explain which
is which.

MR. STEINBECK: Yes, Your Honor. Thank
you.

THE COURT: Okay.

MR. STEINBECK: Pass the witness.

MS. MCVEA: TI have a few questions,

Your Honor.
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BY MS. MCVEA:

Q. Officer, you said that the Defendant was --
when you first observed him, or while you had contact
with him, at times he was screaming and yelling and
acting hysterical; is that right?

A. Yes, ma'am.

Q. Now, did it appear to you that he was crying?

A No, ma'am.

Q. When you observed his behavior, what did you

| think in your mind?

A. My 6wn personal thoughts is that it was
strange that he wasn't tearful‘or sorrowful that this
had happened.

Q. Did he seem sincere in how he was acting?

MR. STEINBECK: Objection, Your Honor.
She's trying to make the witﬁess a lie detector,
essentially.

THE COURT: I sustain the objection.

Q. (By Ms. McVea) Okay. Well, I'll just come
out and ask: Did he appear to you to be faking it?

A. He seemed -- yes, ma'am, he seemed ~--

MR. STEINBECK: Objection, Your Honor
same question.
THE COURT: Sustained.
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Q. (By Ms. McVea) You said at times he would
yell and scream, and at other times he would be nice and
calm; is that what you testified to?

A. Yes, ma'am.

Q. Okay. The times that he would start yelling
and screaming, when would that occur? Would it occur
after you were asking gquestions of him, direct gquestions
of him?

MR. STEINBECK: Objection to leading,
Your Honor. |
THE COURT: Sustained.

0. (By Ms. McVea) Officer, explain to the Court
the times when he would yell and scream and be calm, and
then other times where he would start yelling and
screaming again.

A. At one point in the ambulance when he ~- when
I initially asked him what happened, and he explained to
me he was dropped off by a friend, I asked him was -- is
your friend still here? Can I speak to him, or did he
leave? And he wouldn't answer. He hesitated and
started yelling, I can't believe she did this to me. I
can't believe she did this. He never would answer my
guestion. So it was the times after I asked him
something normally.

0. Now, you said that you could detect the odor
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of alcohol on his person.

A. Yes, ma'am.
0. Was he falling down drunk, in your opinion?
A, No, ma'am. From the time that I first

conﬁacted him, he walked to the ambulance; and then only
after he was in there a few moments that I could smell
it. And we were enclosed, and I think that's why I
could smell it. But I didn't notice him staggering or
swaying. He was audible. I could understand everything
he said. No slurrgd speech or anything of that sort.
0. So you would ask him questions, and he would
respond appropriately?
A. Yes, ma'am.
MS. MCVEA: That's all I have, Your
Honor. I'm sorry, Your Honor,bl do have another
question, if I may.
THE COURT: Yes.
(Whereupon, State's Exhibit No. 16
was marked by the Court Reporter.)
Q. (By Ms. McVea) 1I'd like to offer State's
Exhibit No. 16 into evidence at this time.
(Whereupon, State's Exhibit No. 16
was offered into evidence.)
MR. STEINBECK: ©No objection.

THE COURT: Admitted.
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(Whereupon, State's Exhibit No. 16
was admitted into evidence.)

Q. (By Ms. McVea) Officer, can you go ahead and
identify what State's Exhibit No. 16 is?

A. That's the state of the house and the -- what
I saw when I walked in, the female on the floor with a
shotgun across her.

Q. Okéy. Is this how the scene appeared back on
the night in question?

A. Yes, ma'am.

Q. Okay. And is that where the shotgun was
located when you first entered the house?

A. Yes, ma'am.

Q. Okay. ©Now, there were some questions before
that the shotgun was lying beside her. Was that just a
mistake dn’your part?

A. That was a mistake, yes, ma'am.

Q. Is this exactly how the crime scene appeared
when you looked in the first time?

A. Yes, ma'am.

0. Okay. BAnd nothing was moved or anything like
that, to your knowledge?

A. Not to my knowledge.

. Q. Okay. |

MS. MCVEA: Pass the witness
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RECROSS-EXAMINATTION

BY MR. STEINBECK:

0. Officexr, you were only on the police force
for, what, a year or so when this happened?

A. Approximately, yes, sir.

0. All right. Since that time you've seen a lot
of trauma occur with people that you've come across on
your Jjob?

A. Traumatic events or injuries? I'm not sure

what you are asking.

Q. Trauma to people?
A. Yes, sir.
Q. You've seen people in state of shock and

whatnot, correct?

A. Possibly. I'm not really sure.

Q. You've never seen anyone you think might be in
a state of shock in the three years in law enforcement
as a patrol officer?

A. I've seen people upset. I don't think from
what I understand about shock conditions, no, I don't.

0. Well, have you seen people that maybe are not
crying that you might think they should be crying?

A. Mr. Radke is the only one that comes to mind.

Q. That's the only time you've seen someone that
veu thought should be crying that wasn®t?
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A, Yes, sir.

Q. So it's your belief that all men should cry
when faced with a death of a loved one?

A. No, sir.

Q. And you agree with me that Mr. Radke was
confused out there, disoriented?

A. Not that I could tell.

Q. Not that you could tell. And you'd agree with
me that people, when stopped by the police, can get
excited and can lie even when they've got nothing to
hide by virtue of a police officer with a gun and badge
being there?

THE COURT: Counsel, I find this
testimony -- or the questions and the testimony
unproductive. I believe no conclusions can be drawn one
way or the other about the state of mind of the
accused.

MR. STEINBECK: Very well, Your Honor.
Nothing further. Thank you.

MS. MCVEA: ©Nothing further, Your
Honor. State calls Emma Profit.

Your Honor, may this witness be excused, Officer
Reed?

THE COURT: Any objection to Officer
Reed being excused?
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MR. STEINBECK: That's fine, Your
Honor.
THE COURT: You may be excused,
Officer.
THE WITNESS: Thank you, sir.
YMR. STEINBECK: I'm sorry, Your Honor.
We need to have him remain.
THE COURT: He may not be excused?
MR. STEINBECK: I'm sorry.
MS. MCVEA: The State calls Emma
Profit. This witness has not been sworn.
THE COURT: Please raise your right
hand. |
(Whereupon, the witness was duly
sworn by the Court.)
THE WITNESS: I do.
" EMMA PROPHET,
the witness hereinbefore named, being first duly
cautioned and sworn to testify the truth, the whole
truth, and nothing but the‘truth, testified on her oath,
as follows: |

DIRECT EXAMINATION

BY MCVEA:
Q. State your name for the Record, please, and
spell your last name for the Court Reporter.
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A My name is Emma J. Prophet, last name spellegd
P-R-0~-P—-H-E-T.

0. Ma'am, how are you employed?

A. I'm an investigator for the Medical Examiner's
Office in Dallas County.

Q. And how long have you been so employed?

A. Seven years and one month.

Q. What are your =-- briefly tell us what your
duties and responsibilities are.

A. My duties as an investigator are to do
preliminary investigation on all nonnatural deaths or
unintended deaths in the confines of Dallas County.

Q. Can you briefly tell us about your educational
background and experience.

A. I have a béchelor's degree in chemistry. I've

worked for five years as a foremsic toxicologist. I
moved into working as a Medical Examiner investigator in
New Mexico, worked there for three years. I went to two
seminars -- two weekly seminars a year there. I came to
Dallas County. I have attended local and national
seminars on death investigation.

0. Were you employed with the Dallas County
Medical Examiner's office back on February 29th, 199672

A. Yes, ma'am.

Q. And on that date did you receive a call to
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respond out to 1001 Sunset in Garlénd?

A, Yes, ma'am.

Q. What was the nature of the‘callé

A. When I received the call, it was called into
me as a shooting. I had -- that Qas the only
information I had, and when I arrived, the officers that
were managing the perimeter said that there was a woman
shot inside the residence.

Q. Do you do the pronouncing of death, on-scene
deaths?

A. Yes.

Q. . Once you arrived at the location, what's the
first thing that you did?

A. First thing I always do is check with the
officers and let them know I'm there, give them my name
and badge number, and then I go in and do a preliminary
walk-through on the scene to make an assessment of what
evidence is there and check --

Q. Go ahead.

A. Check with the physical evidence officer for

the police department that's involved.

Q. Did you do so in this case?
A. Yes.
Q. Now, once you arrived at the location, you did

enter the residence?
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A, Yes.
Q. Can you go ahead and describe what you saw.
A. I walked in the front door of the residence.

It was a modest, middle-class type house, and walking in
the front door, you walk into a large living room area,
and right there was the body of a white female laying on
the floor. She was laying on her back. Part of her
body was in the living room area, and part of it in the
dining area next to the kitchen.

0. When you arrived on the scene, was the
Defendant -- well, I'm sorry -- was a suspect in custody
or in a police vehicle?

A. I was told there was a person that was being
questioned, but I never saw that person.

0. Okay. Go éhead and describe what else you
noticed about the scene.

A. The woman was laying on her back. Her --
there was a 12-gauge shotgun across her chest with the
barrel up about head level, and the butt going off to
the left side of her body. She had an obvious defect to
her mouth caused by a weapon, like a shotgun, and
massive trauma on this side of her head with the blowout
of tissue and blood going out to her right.

Q. Did you take any measurements there at the
scene?
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A. Yes, I did. I measured from her thumb, base
of her thumb to her chest to get a basic ball-park range
of length.

Q. Okay. And do you recall what that came out to
be? | |

A. Twenty-six inches.

0. Did you also measure the barrel of the shotgun

to the trigger area?

A. Yes.

0. Do you recall the measurement of that?

A. It was a little bit less, I believe.

0. Now, initially, were you uﬁder the impression

that you were investigating a possible suicide?

A, The Garland police asked me when I walked in
to make an assessmeﬁt of whether this was a suicide or
not. There were concerns that they had. vAnd from what
my experience of doing cases, this immediately did not
fit the pattern of a suicide with a shotgun that I've
experienced.

Q. So did the scene look suspicious to you?

A. It was very suspicious to me.

Q. What did you base that on, some of the facts
you based that on?

A. Well, there's the basic pattern of my
experience with suicides with shotguns is that people
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don't lie on the floor, first off. And it was obvious
by the blood splatter pattern that this -- she had to be
very close to or on the floor when the gun went off. A
shotgun, specifically a double-barrel, is very wieldy.
People want to support the butt end and not have it up
in the air above them. And the oblique angle by which
this weapon was fired would have meant that she would
have had to hold this weapon at a very awkward angle
while balancing it to be able to reach out and pull the
trigger. And so there would have been no support on the
butt end of the shotgun. With that kind of -- on a
12-gauge shotgun, it should not have been laying across
her chest. It should have been on the floor away from
her. It should have had gquite a bit of kickback.

And also the blood splatters, the way it was on the
floor where it went out into a sharp V-shape and then
the spray on the mantel place, were high velocity, going
in drops that were going straight into the wall. They
weren't like someone at a higher angle where they would
be like little teardrops coming down. She also didn't
have any significant blood spray or tissue on her hands
and arms. And if she had had that gun in here to hold
that gun like that to her mouth and be able to pull the
trigger, her —-- at least her right hand would have had
to be right next to her mouth, and it should have been
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covered with blood and tissue.
Q. Okay. What if the person was trying to hold
the gun to her mouth, and in the course of a struggle,

would you still expect some type of blood splatter on

the hands?

A. Oh, yeah. A shotgun blast makes a big
displacement of all the blood and tissue in the area
where the shot occurs. Anything within a foot to 18

inches should have spray on it, and her hands really

'didn't have any spray.

Q. Did you notice -- you said that you noficed
thaf she did not have blood on her hands. Was that your
ﬁestimony?

A. Very little. Very minimal.

Q. Did’you notice any furniture being overturned
in the home?

A. Yéah. There was a chair in the living room
that had been knocked over.

(Whereupon, State's Exhibit No. 17
through 24 were marked by the Court
Reporter.)
MS. MCVEA: Any obijection?
MR. STEINBECK: No objection, Your
Honor.
MS. MCVEA: Your Honor, I'd like to
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offer into evidence at this time State's Exhibit No. 17
through 24.
(Whereupbn, State's Exhibit Nos. 17
through 24 were offered into
evidence.)
THE COURT: There's no objection?
MR. STEINBECK: No, Your Honor.
THE COURT: They are admitted.
(Whereupon, State's Exhibit Nos. 17
through 24 were admitted into
evidence.)

Q. (By Ms. McVea) Ms. Prophet, I'm showing you
what's been entered into evidence at this time as
State's Exhibit Nos. 16 through 24. Will you go ahead
briefly and view those photographs.

A. (Witness complies.)

Q. Is that how the scene appeared to you when you
first went out to the location at 1001 Sunset?

A. Yes, ma'am.

Q. Can you just go ahead and describe for the
Court what's depicted here on State's Exhibit No. 167?

THE COURT: Would you mind coming over
in front of the Bench?

0. Okavy. Step down, please.

A. (Witness complies.)
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0. All right.

A. This is an angle, like you're coming in
through the front door, and there's a hall that goes
this way to the bedrooms, and then there's sofas and a
chair. This turned-over chair was there when I got
there and the stereo system or entertainment center.
This is like a mantel, a fireplace step-up, and she's
laying on the carpeting that goes out throughout the
living.room area. Her legs are kind of in a different
area, like a dining room.

0. Okay. Now, do you see the -- can you point
out for the Coﬁrt the blood splatter that you were
describing?

A, This spray pattern here caught my attention
immediately because of the fact that‘the direction of
the spray is into it and not down. There is dripping,
but that's from gravity.and not from the angle of it
coming down. And it appeared to me that she -- when
this woman -- when that wound occurred, she was down low
on the floor.

THE COURT: Excuse me. On State's
Exhibit 16, what was the highest level from -- or
highest altitude from the floor that you found any blood
or brain matter?

THE WITNESS: There is a little bit up

PERI K. STROMBERG, CSR




10

11

12

13

14

15

16

17

19

20

21

22

23

24

25

51

here, but very minimal. There was spray going out in a
kind of a V shape in this direction, more higher above
her head, and I did find a tooth on the sofa that was
back up against this wall, but it all was kind of at
that -- all at that same level. It really did not go up
high.

MS. MCVEA: I think there's another
photograph here that addresses that.

THE COURT: All right.

Q. (By Ms. McVea) Can you go ahead and describe
the scene here in State's Exhibit No. 17 is?

A. This is blood tissues, some teeth and bones
that's above her more. Here's this object right here.
So you can kind of see that it goes out like this in a
V, a real sharp angle.

Q. And what's here depicted in State's Exhibit
No. 187

A. This is another piece of brain that was up
above even a little further. This is the sofa.

Q. Is the sofa back towards this area here?

A. Right. The sofa is here, and this was like
right in front.

Q. And State's Exhibit No. 197?

A. Okay. This is the female, and you can see
where her -- part of her body is in the kitchen area.
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And’the paftern of the spray went off like this. And
then this massive defect here, which is really oriented
towards the left side of her mouth, from what I'could
see at the sceme. And then it just discharged out of
her left side of her head.

THE COURT: Was the barrel of the gun
not in her mouth at the time she was shot?

THE WITNESS: From what I could tell at
the scene, it looked like it was a close contact wound.

THE COURT: Is that brain matter or

‘blood on the tile floor to the left?

THE WITNESS: This is brain matter.
There's just little pieces -—- you can see little pieces
of brain, tissue dhd bone. As I remember, I was
confused at the scene a little bit because there was
wire in her mouth, and I couldn't figﬁre out what it
was. I think she may have been wearing braces. But the
teeth had something on them that resembled braces. |

0. State's Exhibit No. 20, is that just a more
up-close shot?

A. Yeah. You can actually see the powder residue
here, like under the base of her lip, that was, for me,
consistent with a close range or contact range.

Q. And what's depicted here in State's Exhibit
No. 217
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A. This is the barrel of the shotgun laying
across her right shoulder.

Q. Okay.

A. Which, for me, was a little inconsistent in my

experience with shotguns, to have it just fall straight

down.
Q. And State's Exhibit No. 227
A. This makes me look upside down.
Q. Okay. Is that -- |
A. And my orientation from this picture is

actually like that.
0. I see. Okay.

A. It's from standing back here. This is her

.right hand, and there really isn't any blood spray or

tissue on her hand.

Q. To the upper right of this photograph, is that

also brain matter?

A. Brain. All these little spots are either
skull fragments or brain. Yeah, that's right.

0. And is that, State's Exhibit No. 23, just
another angle or shot of what you described?

A, Right. Right. What I was trying to do was
get the indication of how it kind of elevated upwards
from her position where it -- it appeared to me to be
somewhat obligque angled and upwérd, the trajectory, as
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if the weapon had to be downward from her to cause it to
kind of go above her head. And also the -- this spray
pattern oﬁ that wall is pretty round drops. They do
have drops because of gravity pulling the liquid down,
but they're not the teardrop where somebody is up above
and it comes down.

0. Okay. And State's Exhibit No. 24, what's
depicted in this photograph?

A. It's just an overall basic picture looking at
from where you're standing, kind of the dining
room/kitchen area.

Q. Okay .

MS. MCVEA: One moment, Your Honor.
THE COURT: Ms. Prophet, was any of
the shot itself found in the room?

THE WITNESS: I did not really concern
myself at the time of looking at it. If I saw any on
her, I was making sure it stayed with her. But I did
not see any shot out in the room. What my job is, is
the body, really, and that's where I try to confine
myself as much as possible.

MS. MCVEA: I'm sorry, Your Honor. I
didn't hear your question.

THE COURT: I was asking whether she
found any shot in the room, on the floor, or in the wall
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or anywhere.

THE WITNESS: And I said that I
didn't -- I don't -- I didn't see any on her body, and I
did not look for any in the room. I was concerning
myself with her and the effect of the shot on her.

THE COURT: Ms. Prophet, would you be
able to demonstrate for the Court the approximate
position of the body and the gun at the time the shot
was fired using the front of the Jury Box as the wall
that is to the right hand of the deceased?

MS. MCVEA: If T may, Your Honor, I
think the State plans on having that type of evidence
before the Court through other witnesses. If you want
her to demonstrate, that's fine. We'll defer at --

THE COURT: Well, she has ventured an
opinion about it. If she would demonstrate, I'd like to
see i1f it's consistent with that of your other
witnesses, as well.

MS. MCVEA: Okay.

THE COURT: TIf you're able to do it.

If you're not, Jjust tell me.

THE WITNESS: No, that's fine. From
what I could see, i1f the wall -- the distances, I don't
remember, because I didn't --

THE COURT: Get her the shotgun, if you
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will, too.

MS. MCVEA: Okay.

MR. STEINBECK: We stipulate to that,
as weil, Youxr Honor. |

THE COURT: Beg youf pardon?

MR. STEINBECK: We stipulate to that,
as well.

MS. MCVEA: We offer at this time
State's Exhibit No. 11.

(Whereupon, State's Exhibit No. 11
was offered into evidence.)
 THE COURT: All right. State's Exhibit
No. 11 is admitted without objection.
(Whereupon, State's Exhibit No. 11
was admitted into evidence.)

THE WITNESS: Ma§ I use my jacket as
hexr head?

THE COURT: Yeah.

THE WITNESS: From my prospective, from
what I could tell by the'blood spray pattern, the way it
arced out and that sharp V, that the weapon would have
had -- her head would have to be like within a foot or
so of the floor. It had to be very low. But the weapon
would have had to have come in at an -- if this was her
chin, it would have had to have come in at an
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approximate angle like that.

THE COURT: At a time when the body was
in the same position that it is in the photograph; is
that what you're saying?

THE WITNESS: Approximately,
approximately.

THE COURT: Okay.

THE WITNESS: Because the -- from what
I could tell from my examination at the scene, it went
from center left out the ear -- right ear area. So it
had to go from front to slightly back,(left to right.

So it appeared that it would have gone like this. And
for her to have held this weapon at this angle, or close
to that angle, and to receive such a shot, the gun
should not have been laying in a position like that
across her chest, because it would have had a lot of
weight on this end, and then the report back would have
caused it to jump back.

THE COURT: Well, can you show me how
she would have had to have held the rifle -- the shotgun
in order to discharge it against herself?

THE WITNESS: She would have had to do
something approximately like this. (Witness
demonstrates.)

THE COURT: Thank you. That's all I
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have.

While I still have the witness, Ms. Prophet, in
State's Exhibit No. 20, there's a pool of blood to the
right side of the head of the deceased, and her hair, |
which is blonde, seems to trail out. Was the hair cut,
or is just part of it submerged in the blood pool?

| THE WITNESS: It'é submerged. The
blood, once it is out for a period of time, starts to
coagulate and get very gelatinous, so the hair was still
there, still attached to it.
THE COURT: Okay. That's what I wanted
to know. Thank you.
THE WITNESS: Yes.
MS. MCVEA: Just a few more questions,
Your Honor.
(Whereupon, State's Exhibit Nos. 25,
26 and 27 were marked by the Court
Reporter.) |
MS. MCVEA: 1I'd like to offer into
evidencé at this time State's Exhibit No. 25, 26
and 27.
(Whereupon, State's Exhibit Nos. 25,
26 and 27 were offered into

evidence.)
MR. STEINBECK: ©No objection.
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THE COURT: Admitted.
(Whereupon, State's Exhibit Nos.b25,
26 and 27 were admitted into
evidence.)
MS. MCVEA: Can I have the witness step
down?

A. (Witness complies.)

Q. (By Ms. McVea) Ms. Prophet, what is depicted
in State's Exhibit No. 2572

A. It's the decedent's left hand, and the trigger
area, and the butt area of the shotgun.

0. Do you notice anything in particular with
regard to her hands?

A. Again, there's very little blood splatter.
There's a little bit of blood that you can see, but it's
very, very minimal compared to what would be if you're
up close to a wound that is created like that.

0. State's Exhibit No. 26, is this just another
shot?

A. It's just another prospective of it.

Q. Did you notice anything about her fingernails?

A. They looked very nice. They didn't look torn
up or anything like that.

Q. You don't consider that a break or a chip in
her nail?
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A, Well, there's a chip, but it's not torm off,
and it's -- there's a little bit of a chip on it, but

the fingernails are not broken like what I've seen in

massive, massive struggles where people are fighting

tremendously. They usually, the fingermails are broken
totally back.

Q. What you see here, is that consistent with a
minor struggle?

A. It could be a minor struggle, or she could
have hit her finger on a table, too, and broke that chip
off.

Q. Okay. Is that another‘photograph of that?

A. Right. That's the same hand. And you will
see, there's a little bit of blood here, but that's a
high -- kind of like a high arcing. It's not a drop
like if I had my hand here and the weapon went off.
There would be little dots, and that's a streak or a
teardrop shape.

Q. If she was trying to hold the weapon and
center it on her mouth with her right hand -- I'm sorry,
her left hand, would you expect more blood on her hand
than what's indicated here?

A. I would expect a lot more blood on both of her
hands.

0. On both of her hands?
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A. Yeah. From what I saw, it looked -- my
sentiment would have been that she would have held the
gun with her right hand and pulled the trigger with her
left, if this was -- if she was holding it like this in
a suicide attempt. Neither hand had --

THE COURT: Whether the wound was
self-inflicted or inflicted by another, would blood have
splattered in the direction of the butt of the gun?

THE WITNESS: It would spray in every
direction, but the majority of the blood would have gone
in the same direction as the wound was traveling in.

THE COURT: But some would have gone in
the opposite direction?

THE WITNESS: Right. It just sprays
everywhere. It becomes an aerosol. It just becomes
sprayed everywhere.

THE COURT: Okay.

MS. MCVEA: We pass the witness.

CROSS-EXAMINATION

BY MR. STEINBECK:

0. Hello, ma'am.
A. Hi.
0. I just have a few follow-up questions for
you.
A. Yes, sir.
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Q. You're not a homicide detective, are you?

A. No, sir.

Q. Do you consider yourself a blood splatter
expert?

A. I have an expertise of experience and

training. I do not work as a blood splatter expert.

Q. And you did measure the gun; is that correct?
A. That's correct.
Q. Would you mind measuring it for the Judge. I

have a tape measure here you can use.

A. Okay .

0. If you could, givé the Judge the measurements
from the barrél to the back of the first trigger --

A. (Witness complies.)

Q. -- with the gun in a loaded and locked
position, please.

A. (Witness complies.) Down to the first barrel
of the gun to the first trigger is 26 inches.

0. Could you show the Judge the measurements,
please, so he can see as you're ---

A. (Witness complies.)
d. What is the reading to the trigger, 26 inches?
A. Twenty—-six inches.
Q. Okay. How about the second trigger?
A. Twenty-seven -- |
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Q. And how about --

A. ~-- and a quarter.

0. -- the full length of the weapon?

A. It's 40 and three guarters.

0. Thank you. Ma'am, you previously testified to

the fact that the weapon was fired very close to the
mouth --

A. Yeah.

Q. -- of the deceased and was fired maybe at an
upward angle to her right ear.

A. It appeared that the path the projectile took
was from left to right and from a little bit from front
to back.

Q. And if that was the angle of the barrel of the
weapon in relation to her head, are you able to say what
angle her head was in relation to the floor?

A. Oh, no, no. I can give you -~ I mean, the
position that her head was when -- she didn't move much
after the weapon went off. It had to be very close to
what she was, but the ~-- to say conclusively exactly
where it was, I can't.

Q. So in other words -- in other words, when you
were out here demonstrating that the weapon was pointed
at this angle, that's just assuming the angle in
relation of her head to the barrel of the weapon,
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correct?

A. It's assuming the relationship of the bullet
going through her head.

0. In relation to her head, correct?

A.“ No. It has to do with the pattern of the path
of the bullet. If my head was down here, it would still
be at that angle.

Q. I understand. That's what I'm saying.

A. Yeah.

Q. But you're not testifying that the angle of

the bullet =~-
A. Né, no. No;
0. -~ was to the floor?
A. No.

Q. So when you were showing the Judge that the
gun was up here like this poinfing down, that's not what
you're saying is how the gun was actually held when it
was fired?

A. No. In my prospective she did not move much
once the weapon was fired. I can't say that it was an
inch or two to either side or an inch or two above the
floor, but it was very close to where she came to rest.

Q. Okay. Very well. But you can't testify
whether the gun was like this as opposed to down like
this; isn't that correct?
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A. If it would have been down like that, she
would have much more likely have had a path that would
go out the top of her head.

Q. But you don't know the position of her head,.
correct? If she was sitting down and trying to raise up
her head, that would be consistent with --

A. Let me try to picture what your scenario is,
okay. What you're saying is if her head was up, could
it -- the barrel of the gun --

0. If she's sitting up when the gun's going off
and her head is tucked to her chin, her chin's tucked to

her chest --

A. You're saying that she was sitting on her
buttocks?
0. Lying on her buttocks, lying on her back, and

sitting up when this went off.

A, Then the -- well, she had to be very close to
the floor. If she -- yeah.

Q. I understand. So picture this in your mind,
ma'am.

A. Okay.

Q. If she's laying down here right now trying to
sit up and her chin is tucked to her chest and she is
raising up off the floor --

A. Um-hum.
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Q. -- that would be consistent with this angle
that you testified to for the shot to reflect up here on
her head; isn't that correct?

A. The butt would have to be a little bit higher
than you have it right now, and -- well, it might be
possible, but it would be very, very hard to reproduce
in that position, but it could be possible.

Q. Well, you don't know the -- since You're not

an expert on what happens to the blood after it leaves

the head --
A. Um—-hum.
Q. -- you can't testify what angle her head was

in relation‘to the floor, correct?

A. From my experience and from my training, her
head had to be virtually on the floor for the blood
pattern to be the way it was. Anything is possible, and
it is very possible that it could be a different
scenario from what I saw. But from my experience, the
position of her head where it was at rest was very close
to where the shot went off.

Q. Would you be surpriséd if other experts have
testified that the angle is in an upward --

MS. MCVEA: Your Honor, I'm going to
object. ©No other expert has testified about the angle
of someone's head.
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THE COURT: Overruled.

Q. (By Mr. Steinbeck) Would you be surprised if
other experts have testified that the angle of the
weapon was like this when it was fired?

A. No. I wouldn't be surprised that people have
their opinions.

Q. Okay. Well, they would have better expertise
in that type of testimony than you; isn't that correct?

A. Some do on testifying, yeah.

‘Q. Is that perhaps why the Prosecutor didn't ask
you those types of questions?

A. She has her reasons. I have no idea why she
asked me what she did or did not.

Q. Now, you mentioned some matters about spray on
the hands.

A. Correct.

0. Now, it would be impossible for that type of
spray to reach her hands if she was holding the weapon
like this and someone's laying on top of her; isn't that
correct? |

A. The --

Q. In other words, spray can't go through
someone's body.

A. Someone else, if someone else was laying on
top of her. But then also she wouldn't have the high
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velocity drops that were on her wrists.
Q. Well, I'm not talking about her wrist, ma'am.

I'm talking about her hands. 1If there was some

separation between the two -- let's say there's two

people in close contact but not total compression
against each other, wouldn't that be consistent with
some of the shot being able to get in that space between
the bodies? After all, there would be a shot come
between the two bodies.

| A. Right. The -- if her hands and part of her _—
part of the velocity would have been -- or part of the
spray would have been on her hands or wristé, either
one. If she was covered up and somefhing's blocking it,

then there's no way it's going to get on it.

Q. To get on where?
A. To get on her hands or her wrists.
Q. Well, if there's a weapon between -- that

weapon between two people --

A. Um-hum.

0. -- and the hands are down lower, there is
going to get some of that spray on some part of the
hands and some part of the wrist, correct?

A. If there -~ if something's blocking them, then
there's not going to be. »If it's open, then there's
going to be spray on it from what's -- the aerosol -
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that's in the air that's coming down.

0. What I'm saying, ma'am, and let me restate
this, is if I'm laying on top of someone, with this
coming between us --

A. Um~-hum.

Q. -- their body is partially covering over the
weapon, although not totally. So if this weapon is
fired, there is going to be some spray, if this was in
my mouth. There's going to be some spray -- can't you
see that; it's hitting my hands -- even though there's a
body somewhat laying over the top of me.

A. Well, if there was a body laying over the top

of you --
0. To some degree laying on top.
A. Okay. Whatever the degree of laying on top or

coverage, it would have protected the hands and wrists
from the spray.

Q. It depends, though, wouldn't you agree with
me, on how the hands are held and how close the bodies
are together or apart?

A. Oh, true.

Q. And the position of the hand on the gun,

correct?

A. True.
Q. So you have all these variables --
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A. Sure.

Q. -- that could be plausible, for instance, as
to why there's not'spray, more spray, on the hands and
wrists, correct?

A. Correct.

Q. Thank you. Let me ask you, since you're not a
homicide detective and because you're not a, per se,
blood expert, blood spray expert, you're not able to --
you're not able to testify as to this -- whether this
type of scene is more éonsistent with a struggle as
opposed to a murder, correct?

A, The scene surrounding the person?

Q. I'm not talking about the scene surrounding.
I'm talking about just looking at the position of the
body and the angle of the gun.

A. Well, sir, I've done, over the last ten years,
an average of 120 suicides a year and about 100
homicides a year, and usually‘I can walk into a scene
and makeva basic assessment of what I'm walking into

from the training I've received and my past experience.

Q. And the comments of the police, correct?
A. No.
Q. =~ You don't take that into account at all in

formulating your opinion?
A. I have found that when I listen to what other
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people's opinions are, that sways me, so I tend to try
to go in and be as nonpartial -- since I am not a police
officer, I'm there as a third-party, and I'm to go in
there and make an assessment on what I see.

Q. What I'm talking about, though, ma'am, is the
angle of the weapon. Would you agree with me that if
the angle of the weapon is low to the ground and upper
position, that's not a typical position of a homicide
case?

A. Low to the ground?

Q. And firing upward.

A. The typical suicide that I've dealt with, with
shotguns =--

0. I'm not talking about suicide, ma'am. I'm
talking about a struggle versus a homicide.

A. Okay. A struggle versus a homicide usually
are very, very =-- it's hard.

THE COURT: Counselor, are you saying
that it's -- it could be a struggle or a suicide, but it
couldn't happen ~-- I mean, a struggle or a homicide, but
it could not be both? I'm not sure that I understand
what you're asking. Is that what you're inferring, that
it's one or the other? Both couldn't be present
simultaneously.

MR. STEINBECK: I understand, Your
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Honor, but =--

THE WITNESS: If you're struggling over
a weapon and it dischafges, whether you're struggling to
keep it away from you or struggling to keep it to you,‘
it's going to look like the same thing to anyone who
comes in afterwards.

Q. (By Mr. Steinbeck) So if there was a struggle
over the weapon and Mr. Radke was trying to pull the
weapon away froﬁ the.deceased, that could be consistent
with what you saw there?

A. If there was a struggle over the weapon, I
would have a hard time understanding how it could be
that close of a contact. If I'm struggling over a
weapon -- if I'm struggling over a weapon, and I have
it, and I waﬂt —- I have it and I'm struggling and it
goes off, it would be more than likely a little bit
further away from me.

0. Ma'am, that's just assuming one hypothetical
type of struggle, right? Are you talking about a gun
like this waved up here, correct?

A. A gun like that, it -- the weight on that
is -- it's such a heavy gun to have it -- from my
experience, I've not ever seen that, but anything is
possible.

| Q. What I'm saying is, in your opinion it's
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consistent with the evidence as if there was a struggle
over the weapon with the deceased holding the gun in .
such a manner, and another individual came to her and
was trying to pull the gun away, and as they are falling
to the floor, the gun went off and discharged
accidentally, that would be consistent when what you éaw
on the body there, correct?

A. The gun fell to the floor and went off?

Q. No. The bodies fall to the floor --

A. Fall to the floor,.yes, sir.

Q. -- and the weapon between both individuals --

if both the individuals are grappling for the gun and

| are fighting over the gun --

A. Um-hum.

0. -- that would be consistent as if the gun
discharged as they are hitting the floor or once they
are on the floor; isn't that‘correct?

A. -It could be possible. It was not what I felt
occurred, but it could be possible.

0. Well, I'm talking only about the forensic
evidence. I'm not talking what you think happened at .
the scene based on a knocked-over chair. 1I'm talking
about specific -- the angle of the gun and the angles of
the body, given that scenario I just described to you.
That would be consistent with the injury and the
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spatters, correct?

A. The —- my assessment of the scene, what I saw
at the scene, it did not appear that way to me, but I'm
not saying that it could not have happened that way.

Q. Now, why couldn't it not have happened that
way?

A. Would could it not have happened that way?
From my experience, I do not think that she could have
held that shotgun at an angle away from her body to her
left without blood splatter on her hands.

Q. But you're also talking about, ma'am, the fact
that you're presuming her head in a certain position.
You're, again, going back to the hypothetical of the
weapon being in this relation to her head.

A. Even if she was like this -- even if she was
like this --

Q. With her chin =--

A. -— with her chin down, one of her hands would
have had to have been up close to the end of the
barrel.

Q. Why would that have to be the case? What
difference would that make as far as whether it's
plausible for that angle for the gun to go off to be at
close -~

A. It i1is -- the gun has to be held to the mouth
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to cause a contact.

Q. Correct.

A. If I'm holding it down here, I don't have that
steady contact. If I'm holding it up here, I'm having
steady contact.

Q. Ma'am, how could you testify that the gun was
being held steady when it went off? You're an expert on
that?

A. If -- at contact range, usually the gun has to
be pressed against the skin. From my experience, that
blackening was fairly close contact or contact range.

It has to be held against the skin.

Q. Fairly close. And if this gun, if for a split

second, instant, would touch across my mouth, that's

enough to make that type of wound, correct?

A. It could.
0. Just as any other type, correct?
A. It could. And ~-- but in my experience, I have

yet to see that. There's always a first time, but yet,
my prospective is that that usually doesn't happen.

0. Even if they were falling and the weight of
the weapon was falling against her chin, that would be
consistent with what you described, correct?

A. It would have -- I would have envisioned a
much more upward movement of the bullet, but the gun
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would have had to have been at an angle from her body.

Q. Well, could not her head have been like this
looking back to the floor to look to see where she's
falling? 1Isn't that what most people do when they are
falling doWn, they look back to the direction they're
falling?

A. If I'm having a struggle, I'm looking at what
I'm struggling with. |

0. If you're falling and hitting the floor, you
could possibly turn that way; plus also, if the barrel
of the gun was righ£ at you at that time, you could
possibly turn, correct?

A. Be -- you could duck, I guess.

0. Ducking and turning, or whatever, and some
kind of struggle, her falling.and turning your head?

A. Yeah.

Q. All those could be consistent with a
struggle.

A. They could be, but it would not - I would not
have anticipated the spray. I would have anticipated it
to be further above her head then, because her head --
the exiting is here.

Q. But you're not really an expert on that type
of spraying, though, are you?

A. Other than my ten years of experience.
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THE COURT: Let's take about a

ten-minute recess.
I wanted to ask you, did you move the gun at all?z?

THE WITNESS: ©No, not until --

THE COURT: You didn't examine it?

THE WITNESS: ©No, I did. Once we had
finished taking the photographs and making measurements,
I picked the gun up. I unlocked the breach looking at
it and then took my measurement and helped the officers
at the scene.

THE COURT: How many spent shells were
in the gun?

THE WITNESS: There was one spent
shell.

THE COURT: Was there another shell, as
well?

THE WITNESS: I don't remember one, but
I don't remember that there was a second one or not, to
be honest.

THE COURT: All right. That's all I
wanted to ask. Thank you.

MS. MCVEA: Nothing further.

0. (By Mr. Steinbeck) Ma'am, you weren't the

first one at the scene, correct?
A. That is correct.
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Q. So other people could have moved the weapon?

A. When I arrived at the scene, I asked the

officers: Did anyone move this weapon? And they told

me, to their knowledge} it had not been moved. That'

the only knowledge I have about it.

MR. STEINBECK: Very well. ©Nothing
further, then.

THE COURT: All right. May this
witness be excused, then?

MR. STEINBECK: Yes, Your Honor.

MS. MCVEA: No objection.

S

THE COURT: All right. Ma'am, you may

be excused.
(Whereupon, the witness was then
excused and proceedings resumed,
follows:)
THE COURT: A ten-minute recess, by
that clock.
(Whereupon, a recess was then

taken.)

as

MS. SHELTON: Judge, now that Ms. McVea

is back out, we were wondering when we should schedule

our experts because they have -- all have practices,
three of them. We had two of them arriving today at
noon, and Mr. Vor Koper, who's already here, Charles
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RKoper, is sitting in the front row. We had thought we
were going to be getting started pretty soon. Could we
find out --

THE COURT: The State had supplied the
Defense with a list of about 65 witnesses some weeks
ago. I mean --

MS. SHELTON: Yes.

THE COURT: -- it's pretty obvious that
after hearing eight witnesses, we have a few to go.

MS. SHELTON: The State had indicated
that she wasn't going to use all 65, only about 20 or
30.

THE COURT: That's a comfort.

MS. MCVEA: And that's become a little
less than that number, too, Your Honor.

THE COURT: Well, could you give her
any clue about when she might need to be ready to put on
her case?

MS. MCVEA: I'm thinking we should be
done today, depending how long Cross-Examination is and
things of that nature. I Jjust anticipate --

THE COURT: Are you saying with another
20 witnesses or so we could be finished --

MS. MCVEA: Oh, I don't plan on calling
20 witnesses, Your Honor, 1in addition to what I've
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already called.

| | THE COURT: I know, but 20 witnesses in
half a day? That's what we've got left, basically. How
is that possible? Twenty witnesses sounds to me like |
two days, minimum.

MS. MCVEA: As I said, Your Honor, some
of these witnesses are very short. I feel that we
should be done with our case today, depending on if
we're able to get started right away and move things
alohg.

THE COURT: All right. It sounds like
she can give you a definite maybe about some time
tomorrow.

MS. SHELTON: So that we might be able
to start whenever YOﬁ tell us to be here in the morning
with our case, roughly?

MS. MCVEA: I assume. I mean, it just
depends on what time we get done today. We should be
done with our case today, should be. If not, the first
thing in the morning.

THE COURT: I have to leave today by
5:00.

All right. Well, let's get underway, then. Call
your next witness.
| MS. MCVEA: State calls Officer Rice.
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THE COURT: Sir, have you been sworn?

THE WITNESS: Yes, sir.

THE COURT: All right. Please take the
witness stand.

BILL RICE,

the witness hereinbefore named, being first duly
cautioned and sworn to testify the truth, the whole
truth, and nothing but the truth, testified on his oath,
as follows:

DIRECT EXAMINATION

BY MS. MCVEA:

Q. State your name for the Record, and spell your

last name for the Court Reporter.

A. Bill Rice, R-i-c-e.

0. How are you employed?

A. Forensic investigator for the City of Garland.
Q. And what are your duties and responsibilities?
A. The collection and preservation of physical

evidence.

0. Okay. Are you a police officer?

A. No, ma'am.

Q. How long have you worked for the City of
Garland?

A. Approximately nine and a half years.

0. And did you respond to the area of 1001 Sunset
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in Garland, Texas on Febrﬁary 29th of 19967

A, Yes, ma'am, I did.

0. And what was the purpose of you responding to
that location?

A. A shooting.

0. Were you going to collect and preserve
evidence?

A. Yes, ma'am.

Q. When you arrived there, what was the first
thing you did?

a. I went in, saw what the scene entailed, and
then I began to photograph the scene.

Q. Did you also speak with officers to find out
exactly what you had?

A. Yes.

Q. Was the crime scene also videotaped?
A, Yes, ma'am.
Q. And who videotaped the crime scene?

A. I did.

Q. Did you also collect evidence there at the
scene?
A. Yes, ma'am, I did.

(Whereupon, State's Exhibit No. 28
was marked by the Court Reporter.)
MS. MCVEA: This is a diagram of the
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scene.
MR. STEINBECK: No objection, Your
Honor.
MS. MCVEA: We'd like to offer State's
Exhibit No. 28 into evidence.
(Whereupon, State's Exhibit No. 28
was offered into evidence.)
THE COURT: All right. 1It's admitted
without objection.
(Whereupon, State's Exhibit No. 28
was admitted into evidence.)
MS. MCVEA: Okay.
Q. (By Ms. McVea) Investigator Rice, is this a
diagram of the scene, 1001 Sunset?
A. Yes, ma'am.

0. Was this prepared by you?

A. Yes, ma'am.

Q. Okay. It's not drawn to scale, is it?

A. No, ma'am.

0. Will it assist you in giving your testimony?

A. Yes, it will.
0. Okay. Officer, I don't know if you will be
able to answer this in chronological order or not, but

what's the first thing that you recall collecting there
at the scene, as far as physical evidence is concerned?

PERI XK. STROMBERG, CSR




10

11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

84

A. I believe it was probably the shotgun.
0. And from where did you recover it?
A. It was laying across the deceased body.

Q. And was that a double-barrel shotgun,

l2-gauge?
A; Yes, ma'am.
MR. STEINBECK: Your Honor, we can
stipulate to all the evidence. We don't have any

problem with that. The manner in which it was received,
we don't have any problem.

THE COURT: Well, I don't know what
evidence -- or what it is she's going to offer.
Anything we can do to expedite it would‘be welcome.

MS. MCVEA: Okay.

(Whereupon, State's Exhibit Nos. 29,
30 and 31 were marked by the Court
Reporter.) |
Q. (By Ms. McVea) Just so the Record is clear,
I'm showing you what's been entered into evidence as
State's Exhibit No. 11. Do you recognize this item?
A. Yes, ma'am, I do.
Q. Is that the same shotgun that you recovered at
the scene?
A. Yes, it is.
0. Okay. I'm showing you what's been marked for
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identification purposes as State's Exhibit No. 29. What
is this item?
A. Five, live 1l2-gauge rounds.
0. From where were these items recovered?
A. The shelf over towards the bookshelves on the
north wall.
Q. What type of rounds are these?
A. Well, I don't know how to pronounce. It's
F-I-0-C-C-H-I.
Q. And you have four of those type of rounds?
A. Four of those and one Winchester.
MS. MCVEA: 1I'd like to offer into
evidence State's Exhibit No. 29.
(Whereupon, State's Exhibit No. 29
was offered into evidence.)
MR. STEINBECK: No objection.
THE COURT: Admitted.
(Whereupon, State's Exhibit No. 29
was admitted into evidence.)
Q. (By Ms. McVea) I'm showing you what's been

marked for identification purposes as State's Exhibit

No. 30. Do you recognize this item?
A. Yes.
Q. What is it?
A. Two l2-gauge rounds, one is expended and one
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is live.
Q. The one expended, do‘you recall from which

barrel of the gun it was expended from?

A. The left barrel of the double-barrel shotgun;
Q. That's the area in which you recovered it --
A. Yes.

Q. -- the left barrel?

MS. MCVEA: 1I'd like to offer into
evidence State's Exhibit No. 30..
‘(Whereupon, State's Exhibit No. 30
wés offered into evidence.)
MR. STEINBECK: No objection.
THE COURT: Admitted.
(Whereupon, State's Exhibit No. 30
was admitted into evidence.)
Q. (By Ms. McVea) I'm showing you wﬁat‘s been
marked for identification purposes as State's Exhibit

No. 31. Do you recognize that item?

A. Yes, ma'am. It's a T-shirt.
Q. Okay. From where was this item recovered?
A. It was in -- on top of the clothes basket just

right inside the master bedroom.
Q. Okay. There at the home at 1001 Sunset?
A. Yes, ma'am.
0. .Is it in similaf or the same condition as it

PERI K. STROMBERG, CSR




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

87

was on the night that you recovered it?
A. It is similar. It has some cuttings out. I
think the lab probably did that.
0. Okay.
MS. MCVEA: I'd like to offer State's
Exhibit No. 31 into evidence at this time.
(Whereupon, State's Exhibit No. 31
was offered into evidence.)

MR. STEINBECK: ©No objection, Your

Honorxr.
THE COURT: Admitted.
(Whereupon, State's Exhibit No. 31
was admitted into evidence.)
0. (By Ms. McVea) Is there any of this evidence

you would like to see at this time, Your Honor?
THE COURT: Yes.
(Whereupon, the evidence was
tendered to the Court.)
Q. (By Ms. McVea) Did you also recover any
projectile there at the scene?
A. I believe there was some pellets recovered.
Q. Okay. Do you recall how many pellets that you
recovered there at the scene?
A. No, I don't.
Q. You did take those ~- that item -- or those
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items into evidence; is that right?
A. Yes.

Q. To your knowledge were they submitted to thé

lab, along with other items that you'testified to?

A, Yes, ma’am;

Q. Okay. Did you ever have any contact with the
Defendant there at the scene?

A. Yes. I saw him at the scene. I photographed
him at the scene.

Q. Okay.

A. Also at the police department I photographed
him.

0. Was there also a tile casting that was
recovered there?

A. Yes, ma'am. |

Q. What was the purpose of that?

A. That was to determine if the butt of the
shotgun had hit that linoleum tile. |

Q. And this tile, was that in the living room
area?

A. It was -- well, ﬁhe living room and the den
area was divided. Part of it was carpet and part of it
was linoleum, and I think towards her feet there was
linoleum, and that was on the linoleum part.

0. Why don't you indicate here on State's Exhibit
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No. 28 the area in which you recovered the -- did the
tile casting?

A. Ckay. Right in here.

Q. Now, this is the kitchen and the dining room‘
area. Are we talking the area between the living area
and the dining room?

A. We were just off the carpet on the linoleumn.

THE COURT: Ms. McVea, I have some
colored dots. It might be better if you could refer to
the color.

MS. MCVEA: Thank you, Your Honor.

Q. (By Ms. McVea) Go ahead and pick a color.
A. Right along in here.
Q. So you're referring to the yellow dot here on

State's Exhibit No. 28?

A. Yes, ma'am.

Q. Okay.

A. That's the microseal impression of that mark.
(Whereupon, State's Exhibit No. 32
was‘marked by the Court Reporter.)

Q. (By Ms. McVea) 1I'll show you what‘s.been

marked for identification purposes as State's Exhibit
No. 32. Can you go ahead and identify for the Court
these items? |

A. Yes. This is the piece of linoleum with the
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mark on it, and this is a miéroseal impression of that
mark.
0. Okay. And the purpose of collecting these
items were?
A. To send it to the lab to determine if the
shotgun butt made that impression on the linoleum.
0. Okay.
MS. MCVEA: 1I'd like to offer into
evidence State's Exhibit No. 32.
(Whereupon, State's Exhibit No. 32
was offered into evidence.)

MR. STEINBECK: No objection, Your

Honor.
THE COURT: Admitted.
(Whereupon, State's Exhibit No. 32
was admitted into evidence.)
Q. (By Ms. McVea) Were there any bullets

actually recovered there at the scene?

A. No.

0. Now, back at the station you said that you
collected further evidence. What was that?

A. The suspect's clothing. I received that from

Officer Reed who also photographed the suspect.

Q. And when you say his clothing, what exactly do

you mean?
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A. His shoes, pants, underwear. I believe that'sg
all.

(Whereupon, State's Exhibit Nos. 33
through 47 were marked by the Court
Reporter.)

Q. (By Ms. McVea) Officer, I'm showing you
what's been marked for identification purposes as
State's Exhibit No. 33, 34, 35, 36, 37, 38, 39, 40, 41,
42, 43, 44, 45, 46, and 47. Are you familiar with the
locations and objects contained in these State's
Exhibits?

A. Yes, ma'am.

Q. Okay. Is this how they appeared back on
February 29th of 199672

A. Yes, ma'am.

e MR. STEINBECK: We stipulate, Your
Honor.
THE COURT: All right. You may offer
them.
MS. MCVEA: I'd like to offer into
evidence State's Exhibit No. 33 through 47.
(Whereupon, State's Exhibit Nos. 33
through 47 were offered into
evidence.)
MR. STEINBECK: No objection.
PERI K. STROMBERG, CSR
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THE COURT: They're admitted.
(Whereupon, State's Exhibit Nos. 33
through 47 were admitted into

evidence.)

Q. (By Ms. McVea) Can you step down, please.
A. (Witness complies.)
Q. Investigator, here on State's Exhibit No. 33,

do you see the items that you recovered with regard to
the live rounds?

A. Yes, ma'am. There's the five shell casings
there. |

Q. Okay. Is that State's Exhibit No. 34 just a
close-up view of those same items?

A. Yes.

Q. And what's depicted in State's Exhibit No. 352

A. That's Mr. Radke at the scéng.

Q. What was your purpose in taking this
particular photograph?

A. For any type of injuries on him.

Q. With regard to his chest area?

A. Right. He had a small mark right there.

Q. Okay. What about State's Exhibit No. 36?2

A. A photograph of his hands to see if there's
anything on his hands.

0. And State's Exhibit No. 377
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wrist --

A.
Q.
wearing?
A.
Q.
testified
station?
A.
0.
there?
A.

took the

0.
A.
Q.
A.
0.

i7?

H
0
for
o}
o}

Same thing.

Okay. Did you notice a scratch on his right
I'm sorry, left wrist?

Yes. He had a small cut right there.

And also red knuckles?

Yes.

Okay. And State's Exhibit No. 382

It's Mr. Radke's shoes.

Okay. And are these the items that he was

Yes.
Okay. And are these the same items that you

to that you recovered there at the police

Yes, ma'am.

Now, State's Exhibit No. 39, what's depicted

That's the shotgun when we opened it up and
photograph of it as it was.

Okay. And you said which barrel had been --
The left barrel.

The left barrel had the spent casing in it?
Yes, ma'am.

Okay. And the right barrel had the live
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Yes, ma‘am.
Okay. What's depicted here?

Mr. Radke's watch with the band that was

broken on it.

THE COURT: Excuse me for

interrupting. Did you find the stem that connects

the =--

sir.’

0.

THE WITNESS: The little pin?
THE COURT: Yeah.

THE WITNESS: I don't believe so, no,

THE COURT: Okay.

(By Ms. McVea) State's Exhibit No. 41, is

this a photograph of Mr. Radke?

A.
Q.
A.

0.

Yes, ma'am.
Is that down at the jail?
Yes, ma’'®am.

Okay. Again, are you taking a photograph to

depict his injuries?

A.
0.
picture
A.
Q.

A.

Yes, ma'am.

Okay. The same with State's Exhibit No. 42,
of his hands?

Yes, ma'am.

And State's Exhibit No. 43?2

Ahy type of injuries to Mr. Radke.
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Q. Now, is this some type of injury here, these
lines, red lines we see on‘his stomach here?

A. No. I think that's just from where's he's
been bending right there.

Q. Okay. What about State's Exhibit No. 447

A. The marks on his back, red marks, scratch
marks, possibly.

Q. Okay. And State's Exhibit No. 45, is that a
photograph of his shoes?

A. His shoes, yes. They have some -- what looked
to be blood on them.

0. Okay. Is that the same on State's Exhibit No.

46, a photograph of his shoes?
A. Yes, ma'am.
Q. Okay. Again, noticing blood.on the side of
his shoes?
A. Yes.
Q. Okay. And State's Exhibit No. 47, is that
just another photograph of the shoes?
A. Yes, ma'am.
Q. Okay.
(Whereupon, the photographs were
tendered to the Judge.)
MR. STEINBECK: Can I see Exhibit 327
I'd like to see that.
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(Whereupon, Exhibit 32 was tendered
to the Defense.)
MS. MCVEA: Pass the witness, Your

Honor.

CROSS-EXAMINATION

BY MR. STEINBECK:

0. Officer, this will be real fast. I just have
a follow-up here.
A. Yes, sir.

Q. I couldn't see what your testimony was to

these exhibits here. Are you saying that was a mold

taken from --
| A. That's a mold taken from this.
Q. From that right there?
A. | Yes, sir.
Q. Very Well. Thank you.
MR. STEINBECK: Nothing further.
MS. MCVEA: Did you pass the witness?
MR. STEINBECK: Yes.
MS. MCVEA: Nothing fewer.
THE COURT: Officer, the indentation in
the linoleum --
THE WITNESS: Yes, sir.
THE COURT: ~-~ what was the
significance of that? Assuminé somebody had dropped the
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butt of a gun on the floor, what --

THE WITNESS: Yeah. We thought, you
know, we were trying to do everything possible that we
could and to see -- determine, being that the gun was
laying across her, to see if for some reason that gun
had hit that floor, you know, prior to that or
something. Anyway, we sent that to the lab, and I
believe we got the return on it, and it did not match
that.

THE COURT: All right. Thank you.

MS. MCVERA: That's all we have, Your
Honor.

THE COURT: BAll right, sir. You're
finished with him?

MS. MCVEA: Yes.

THE COURT: You may be excused.

MS. MCVEA: State calls Larry Fletcher.

THE COURT: Wait a minute. I think
they may have another question.

MR. STEINBECK: One moment, Your
Honor.

Q. (By Mr. Steinbeck) Sir, I have one follow-up
unrelated to your Direct testimony.
A. Um-hum.
MS. SHELTON: Could we put this on the
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Record?

THE COURT: I'm sorry?

MS. SHELTON: We wanted to put this
one certain.thing on the Record, Your Honor. It has
nothing to do with his -- the testimony that he's just
finished with. FIf we could proceed now, it will take
about one minute.

THE COURT: Yeah. Go ahead.

Q. (By Mr. Steinbeck) Sir, did you eat lunch
here yesterday down =--

A, Yes, sir, I did.

Q. And who did you have luﬁch with yesterday?

A. My supervisor.

Q. Who's that?

A. .John Mowery.

Q. And who else?

A. The property supervisor, Peggy -- I can't

think of her name, her last name.

Q. Anyone else?
A. Detective Thompson came down there later.
Q. Okay. And was Detective Thompson wearing a

suit that day?

A. Yes, he was. I believe so, yes.
Q. Was he the only individual there in a suit?
A. No. My supervisor, Mowery, was wearing a
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suit, too.

Q. Okay. And tell us about the conversation that
occurred about this case.

A, We didn't talk about the case. We were
talking about a case two weeks ago in which a Garland
officer was killed in.

Q. Tell us what conversation -- recite what was
said?

A. We were talking about that the Defendant in
that case had said he was accidentally -- he
accidentally had shot the officer, which was not true,
because he was shot with a pistol five times.

Q. In that particular case, was there
overwhelming evidence of guilt against the Defendant, in
your opinion?

A. In my opinion, yes, he was convicted of
capital murder.

0. So it wouldn't have been accurate for one of
the witnesses there to say, I don't think he did it,
correct?

A, No. No.

MS. SHELTON: May I ask the officer a
gquestion?

THE WITNESS: Yes, ma'am.

MS. SHELTON: It was related to us by
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people who overheard you-all talking that one of you
gentlemen said: Well, I don't think he did it, but

stranger things have happened. And another gentleman

replied back to him: Well, he has an automatic right of

appeal. Later it was related to us by the Prosecutor

that she had spoken with you-all, and you-all related

you were talking about the Mosley murder --

THE WITNESS: Yes.

MS. SHELTON: =-- the savage murder of
the Garland Officer.

THE WITNESS: Yes.

MS. SHELTON: Officer -

THE WITNESS: No one said he wasn't
guilty =--

MS. SHELTON: -- did the
conversation --

THE COURT: Just one at a time, please.

THE WITNESS: ©No one said he was not
guilty, I assure you of that.

MS. SHELTON: But therefore, no one
would have been uttering these kinds of remarks about
the Mosley case, of all cases in the world.

THE WITNESS: That's the case we were
talking about. No, nobody would be saying he wasn't

guilty, no.
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uttered,
remarks -

have been

uttered,

Honor.

step down

excused?

MS. SHELTON: So if those remarks were
it wasn't about Kenneth Mosley. Were those

- if they were uttered, they certainly wouldn't

THE WITNESS: Well, they weren't
is my problem with that.
MS. SHELTON: That's all.

MR. STEINBECK: ©Nothing further, Your

THE COURT: All right, sir. You may

MS. MCVEA: State calls Larry Fletcher.

THE COURT: May this witness be

MS. MCVEA: ©No objections.

MS. SHELTON: Yes.

THE COURT: You may be excused.

THE WITNESS: Thank you.
(Whereupon, the witness was then
excused and proceedings resumed, as
follows:)
(Witness sworn.)

THE WITNESS: I do.

LARRY FLETCHER,

the witness hereinbefore named, being first duly
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cautioned and sworn to testify the truth, the whole
truth, and nothing but the truth, testified on his oath,
as follows:

DIRECT EXAMINATION

BY MS. MCVEA:

Q. State your name for the Record.

A. Larry Fletcher.

Q. By whom are you employed?

A. Dallas County Institute of Forensic Sciences

here in Dallas.

Q. | What do you do for them?
A. I'm a firearm and tool mark examiner.
Q. And briefly discuss your background and

education and the position that you hold.

MS. SHELTON: Your Honor, we'll

stipulate to that.
| MS. MCVEA: That's he is qualified?

MS. SHELTON: That if he is a firearms
examiner for whom he says he is, if that's what he does,
we'll stipulate to his qualifications.

THE COURT: Very well.

Q. (By Ms. McVea) Mr. Fletcher, did you receive
some items in order to do a tool mark and firearms
examination?

A. Yes.
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Q. In connection with this particular case?

A. I'm sorry? I didn't hear.

Q. In connection with this particular case here

A. Yes.
0. And what items did you receive?
A. On March 1st, 1996, I received a 1l2-gauge

Savage double-barrel shotgun. I received a small piece
of flooring, some type of vinyl flooring. Some pellets
from the living room floor, on March 6, 1996, I received
from Dr. Spotswood some pellets and wads that were
recovered from the autopsy.

Q. Did you conduct an examination of the items

you Jjust described?

A, Yes.
Q. And what were the results?
A. The item two shotgun was mechanically

functional. I tested the shotgun to receive some spent
shot shells for test purposes. I identified the
shotshell that was submitted and identified it as having
been fired from the left barrel of the shotgun. The
péllets that were identified -- excuse me, submitted by
the Medical Examiner's Office, were identified as either
aught or double aught sized lead buckshot. The wads
that were submitted were identified as being 12-gauge,
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Which is the same gauge as the shotgun.

Q.  Okay. Could you £ell from which barrel that
the shotgun had been fired?

A. Yes.

‘Q. What barrel was that?

A. The left barrel.

Q. Was that consistent with the casings that you
received?

A. I identified the spent shotshell as having
been fired from the left barrel of the shotgun.

Q. Okay. What were your results with regard to
the piece of flooring or tile that you received from the
Garland Police Department?

A. The tile, or the floor piece of flooring, had
some markings, and I was asked to determine if those
markings could have been made by possibly the shotgun.

I looked at the flooring and could not identify any of
the markings having been made by the shotgun.

Q. Okay. Did you determine what the trigger pull
was for the 12-gauge Savage double-barrel shotgun?

A Yes.

Q. What was that?

A. The left barrel had seven to eight pounds, and
the right barrel or -- it was identified as having six
to seven pounds. This is a double-barrel shotgun in
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which employs two sets of triggers -- or two triggers,
excuse me.

0. Okay. Now, the right trigger would expel the
right barrel, I assume?

A. The rear trigger would be expel -- or fire the
right barrel. The front finger would fire the left
barrel.

0. Okay. Did you ultimately receive a spent
shotgun shell in connection with this case?

A. Yes.

Q. And when was that?

A. I received it on May 21st, 1996 --

Q. Okay.

A. -- along with an unfired shotshell and the
12-gauge double-barrel shotgun being resubmitted.

Q. And what was your results of your analysis at
that time?

A. Again, I identified that particular shotshell
as having been fired from the left barrel of the
shotgun.

0. Mr. Fletcher, did you make any reports in
connection with your analysis?

A. I did.

(Whereupon, State's Exhibit Nos. 48,
49 and 50 were marked by the Court
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Reporter.)

Q. (By Ms. McVea) Just so the Record will be
clear, Your Honor, can you just go ahead and identify
for the Record State's Exhibit No. -~ what's been ﬁarked
as State Exhibit No. 48, 49 and 50.

A. These are copies of the reports that were
generated by myself during the examination of the
evidence. |

MS. MCVEA: i'd like to offer into
evidence at this time State's Exhibit No. 48, 49
and 50.
(Whereupon, State's Exhibit Nos. 48,
49 and 50 were offered into
evidence.)
MR. STEINBECK: No objection, Your
Honor.
THE COURT: They are admitted.
(Whereupon, State's Exhibit Nos. 48,
49 and 50 were admitted into
evidence.)

0. (By Ms. McVea) Okay. Mr. Fletcher, I'm
showing you what's been entered into evidence as State's
Exhibit No; 11. Do you recognizé that item?

MR. STEINBECK: Again, Your Honor,
we'll stipulate. |
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THE COURT: All right. You agree this
is the weapon that was seized at the scene of the
alleged offense?

MR. STEINBECK: Yes, Your Honor.

THE COURT: Very well.

Q. (By Ms. McVea) And is that the same weapon
that you examined that you just testified to?

A. It is.

0. Okay. Can you go ahead and then describe with
regard to the safety on that particular weapon?

A. This particular shotgun has a --

Q. Mr. Fletcher, why don't you step down in front

of the Bench.

A. (Witness complies.)

0. This particular shotgun is a double-barrel
shotgun. It has, again, been identified as having two
triggers. The safety is a tang trigger, which is

located on the back portion of the receiver.
MS. SHELTON: Excuse me. I didn't hear
that. What trigger, a tang?

A. Tang, T-A-N-G, trigger -- excuse me, safety.
During the operation of the firearm, the safety must be
operated and has to be displaced each time the shotgun
must be fired. You can breach the weapon by the release
mechanism also located up on top of the receiver, which
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also extracts the two shot shells when»it's breached.

Q. So just to make sure that I understand you, if
the weapon is loaded and locked, the safety
automatically engages?

A. Correct.

Q. Okay. Now, did you say that the front
trigger --

A. The front trigger --

0. Expels which barrel?

A. The right barrel -- I'm sorry, the right front

triggér fires the right barrel.

The rear trigger fires

the left barrel. I think I had them reversed the first

time you asked me.
0. Okay. Now, if one

fired from this weapon, will

it will not engage?

A. It will not.

Q. Okay.

A. Once the safety is
fire, both barrels. It must
to operate.

Q. Okay.

THE COURT:

-- 1if a shot is expelled or

the safety engage again or

disengaged or -- it will

reengage the safety for it

Mr. Fletcher, I believe you

said that the right trigger fires the =-- or the --

slightly to the right, is it not, and the front one
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THE WITNESS: That is correct.

THE COURT: And that fires the right
barrel.

THE WITNESS: It is.

THE COURT: And the back trigger --

THE WITNESS: Fires the left barrel.

THE COURT: -- fires the left barrel.

THE WITNESS: Right.

MS. SHELTON: I thought -- pardon me.
For clarification, I made notes while he was speaking.
The rear trigger fires the right, and the front
trigger --

THE WITNESS: Well, like I said, I made
a correction when I got the firearm.

MS. SHELTON: Oh, okay.

THE WITNESS: The first time I stated
that, that was incorrect.

MS. SHELTON: Pardon me, sir.

THE WITNESS: Okay.

Q. (By Ms. McVea) You said that the -- and I
hope I don't get mixed up here -- one of the barrels
had -- one of the triggers, rather, had a seven to eight

pound trigger pull; is that right?
A. That's correct. It's the left barrel.
Q. Okay. Is that within normal range?
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A.  For this particular shotgun, it is, or for
this particular manufacturer of shotgun, it is.

Q. And you said that the right barrel had a
six- to- seven-pound trigger pull; is that right?

A. That is correct. o

0. Is that also within normal range of that

particular shotgun?

A. It is.

Q. Have you ever heard of a term, "hair trigger"?
A. Yes.

-Q. And exactly what does that mean?

A. The term, "hair trigger," is a term that a lot

of people use to indicate how easily or how light a

trigger pull is, how much pressure it actually takes to,

you know, pull the trigger. This usually is in the

range of about 12 ounces to 16 ounces per pound to pound

and a half of pressure.
MS. MCVEA: Pass the witness, Your
Honor.

CROSS-EXAMINATION

BY MR. STEINBECK:

Q. Sir, the shotgun shells, that was pellets,
correct, there wasn't any rifled slugs?
A. That is correct. They are pellets.

Q. Solely pellets and gun powder, correct?
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A.
Q.
pellets
A.
Q.

A.

I'm sorry? I didn't hear.

Those shells consist of solely gun powder and
inside there, correct?

Which ones are you referring to, sir?

The ones that you examined in this case.

I received a spent shotshell that -- which has

no pellets in it or powder.

Q.

I understand, sir, but the one that did have

it in it is consistent with the one that was spent?

A.

Q.
correct?

A.

Q.

That is correct.

And had no rifled slugs in it of any kind,

That is correct.

And as to the safety mechanism, did you do any

kind of poundage estimation on that?

A.
Q.
A.
Q.

A.

No.

Is that sort of a trigger~-type mechanism?
No, it's not.

It's not easily moved?

It's not easily measured. I don't have the

mechanism to identify how much pressure it is to engage

it. It

doesn't take much, but I have no way of

measuring it.

Q.

new and

Okay. If we were to take that weapon right
pull on the trigger, would we get an estimation
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against each of those triggers?

A. Sure, if you want to.
0. As well as the safety?
A, Yes.

Q. The actual safety mechanism that you spoke of
that's supposed to engage once the rifle is closed shut
and in a locked and loaded position, is that something
that you have tested to make sure it engages each time,
or is that something it's just supposed to do?

A. No. I engaged the safety and disengaged it
during my éhooting, testi firing, and the safety works.

Q. So did you ever try opening up the shotgun and
then closing it and then right away firing without

touching the safety at all?

A. Yes.

0. If it was previously in an unlocked position?
A. I'm sorry? I can't hear you.

Q. If it was in a previously unlocked position, a

previously unsafe position, in a fire position?

‘A. If it wés in the unlock position?

Q. If it was in an unlocked position and open,
and then you closed it and then fired it, did you do
that test?

THE COURT: I fhink he wants to know,
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Mr. Fletcher, if the gun is off safety and you open it,

you break it, and then you close it back up, is it still

off safety?

THE WITNESS: It's still off safety --

it's still on safety, if you have a safety engaged --

0.

(By Mr. Steinbeck) That's not what I'm

asking, sir.

Q.

THE COURT: ©No? I give up.
MR. STEINBECK: You asked correctly.
THE COURT: Did I? Oh.

(By Mr. Steinbeck) I think what the Judge and

I are asking is: If that weapon right now is on the

unlocked,

open.

0.

correct -

A.

unsafe mode --

Okay.

-- and it's opened up --

Is it already open, or are you breaching‘it?
MS. SHELTON: You are breaching it.

(By Mr. Steinbeck) It's breached.

No, that's not the same.
THE COURT: You are breaching it.

If it's breached, it means that it's already

(By Mr. Steinbeck) But you just breached it,

Okay .
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Q. -- and then you stick a couple of shells in
there, you close it again without touching the safety --
A. Um—-hum.
Q. -- and pull the trigger. Did you do that
test?
A. Yes.
Q. And what happens?
A. It didn't fire.
THE éOURT: It does go on safety
automatically when you breach it?
THE WITNESS: Yes, sir.
Q. (By Mr. Steinbeck) Now --
MS. SHELTON: Could we see that?

Q. (By Mr. Steinbeck) Could you demonstrate that
for us, sir? |
A. (Witness complies.)
Q. That should be able to be reenacted here in
the Courtroom, correct?
MS. SHELTON: May we watch just for
constructive purposes?
THE WITNESS: I just did it.
MS. SHELTON: All right. Take the
safety off. 1It's on now. \
THE WITNESS: ©No, the safety's‘off.
MS. SHELTON: Okay. The safety is on
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now, right?

THE WITNESS: Yes.

MS. SHELTON: The safety is on now when
it's pushed down, so you can't fire. The safety's off.

THE WITNESS: I think you could have
fired it.

MS. SHELTON: Now, open this for me.
I'm not very used to guns.

MS. MCVEA: four Honor, I'm going to
object at this time. I mean, at the beginning of
Cross-examination, one attorney was conducting the
examination, and now there's another, and we object.

THE COURT: Yes. I'm going to go ahead
and permit it this time, but from now on, one witness,
one attorney.

MS. SHELTON: Let Mr. Steinbeck do it.
He knows a lot more about guns than I do.

0. (By Mr. Steinbeck) So it your testimony,
then, that if it's in an unlocked position right now and
there's shells in there, that it will not fire?

A. If it's on safe.

Q. Yeah. But if it's in an unlocked position and
it's stored this way and the weapon is grabbed --

A. If it's on the safe position, it will not
fire.
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0. That's right. Only if you breach it and then
reclose it, is it automatically going to go to the safe
mode, correct?

A. That's correct.

Q. So you could store this in an unsafe mode and
have it ready to fire immediately?

A. Only if the shotgun is loaded and the safety
is off will it be loaded and.stored in an unsafe
condition.

Q. Thank you.

MR. STEINBECK: Would you like to see
this, Judge?

THE COURT: No.

MR. STEINBECK: Nothing further, Your
Honor.

MS. MCVEA: Briefly, Your Honor.

REDIRECT EXAMINATION

BY MS. MCVEA:

0. Mr; Fletcher, did you bring with you to Court
the pellets that you examined in connection with this
case?

A. Yes, ma'am.

(Whereupon, State's Exhibit Nos. 51
and 52 were marked by the Qourt
Reporter.)
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0. (By Ms.

McVea) Are State's Exhibit No. 51 and

52 the items recovered at the time of the autopsy?

A. State's Exhibit No. 51 was recovered from the

autopsy. State's Exhibit No. 52 was recovered from the

scene, and in particular, the living room floor.

0. Okay .

evidence at this

witness?

MS. MCVEA: 1I'd like to offer into
time State's Exhibit No. 51 and 52.
(Whereupon, State's Exhibit Nos. 51
and 52 were offered into evidence.)
MR. STEINBECK: No objection.
THE COURT: Admitted.
(Whereupon, State's Exhibit Nos. 51
and 52 were admitted into evidence.)
MS. MCVEA: That's all I have.

THE COURT: That's all you have of this

MS. MCVEA: Yes.

THE COURT: Mr. Fletcher, how many

pellets would normally be found in one of these shells

like was in the gun?

THE WITNESS: This is a 1l2-gauge -- the

spent shotshell was a 1l2-gauge Winchester. It was

marked as a double aught buck. This particular

shotshell would have a -- it's a three-inch shell, so it
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would have -- normally have 15 pellets.
THE COURT: Fifteen?
THE WITNESS: Yes, sir.
- THE COURT: Thank you.
A1l right. May this witness be excused?
| MS. MCVEA: ©No objections, Your Honor
THE COURT: All right. You may be
excused, Mr. Fletcher.
(Whereupon, the witness was then
excused and proceedings resumed, as
follows:)
THE COURT: Court is recessed for
lunch until 1:30.
(Whereupon, the lunch recess>was
then taken.)
THE COURT: Ms. Shelton, is there
something you wish to put on the Record or request?
MS. SHELTON: Yes, sir, if I may. I
would like to ask the Court's permission, if it's
agreeable to all parties, to let my expert -- one of my
expert witnesses, Dr. Tim Braneman, who's a Ph.D.
psychologist and a forensic psychologist, to listen to
the testimony this afternoon of any -- not any expert
witnesses, as to ballistics or anything like that, but

any further reputation or fact-type witnesses, if there
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are any, that the Prosecution has that will testify this
afternoon, if that would be all right.

THE COURT: Are there any other
witnesses, other than your experts, pathologists, people
like that?

MS. MCVEA: There is, Your Honor.

THE COURT: All right. Is that going
to be your next witness?

MS. MCVEA: No, Your Honor.

THE COURT: All right. Well, at such
time as a fact wifness, that is -- of course, there are
no fact witnesses before the fact. They're all after
the fact but --

MS. SHELTON: Yes, sir.

THE COURT: -~ for those -- that
testimony, I will permit your witmess to be in the
Courtroom.

MS. SHELTON: Thank you, sir.

THE COURT: But he must step outside
now.

MS. SHELTON: Thank you, sir. We have
a forensic and crime scene expert appearing tomorrow,
and if there are any of that kind of testimony still
going on --

THE COURT: Then he may listen to the
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expert testimony.
MS. MCVEA: Then I'd like for my expert
to listen to their expert also.
THE COURT: Very well.
All right. You may call your next witness.

MS. MCVEA: The State calls Richard

Shing.
THE COURT: Have you been sworn, sir?
THE WITNESS: ©No, sir, I haven't.
THE COURT: Please raise your right
hand.

(Witness swornmn.)
THE WITNESS: I do.
RICHARD SHING,
the witness hereinbefore named, being first duly
cautioned and sworn to testify the truth, the whole
truth, énd nothing but the truth, testified on his oath,
as follows:

DIRECT EXAMINATION

BY MS. MCVEA:

0. State your name for the Record, and spell your
last name for the Court Reporter.

A. Richard Shing, S-h-i-n-g.

Q. And how are you employed?

A. I'm a Texés Ranger in the Texas Department of
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Public Safety.
Q. How long have you been so employed?
A. A little over 21 years.
Q. Were you employed with the Texas Rangers back

on March 5th, 19967?

A. I was.
MS. MCVEA: Can I have a moment, Your
Honor?
THE COURT: You may.
(Whereupon, there was a brief
pause in the proceedings.)
0. (By Ms. McVea) Did you say that you were a

Texas Ranger?

A. That's correct.

Q. How long have you been a Texas Ranger?

A. I've been in the Department of Public Safety
21 years. I've been assigned to the Rangers division

since August '93.

0. And what is your current rank or position?
A. Sergeant.
0. And you are a certified peace officer in the

State of Texas?

A. I am.

Q. Did you receive some training or training in
bloodstain pattern interpretation?
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A. I did.

Q. ° Was that educational hours, as well as
practical hours? |

A. That's correct.

Q. How many hours did you receive?

A. My best recollection was 40.

0. Now, on March the 5th of 1996, were you
contacted by Detective Thompson of the Garland Police
-Department?

A. That's correct.

Q. And was that in regard to a questionable death

that occurred at 1001 Sunset in Gafland, Texas?

A. That's correct.

0. Did you actually go out to that location?

A. I did.

0. Did . you go out to that location at the same
day that he contacted you or a day or so later?

A. I think it might have been the next day, but
it was pretty quick. We could have met the next day.

0. Now, you've reviewed some of the photographs
of the crime‘scene as it appeared on the night of the

offense; is that right?

A. That's correct.
Q. And when you responded to that location, did
you -- did the crime scene appear to be the same?
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A‘ It did.

Q. Did it appear to be cleaned or anything like

A. No, it didn't appear to be altered.

Q. Now, once you arrived at that location, what
did you observe?

A. It was obvious that there was some large
pooling of blood in the area and some evidence of blood
spatter and blood stains on a built-in type bookshelf
area.

Q. Now, Ranger, what was your purpose of being
there at the crime scene?

A. One of the criminal investigators that I work
with off and on out of Garland had called and asked me
to come and conduct some bloodstain interpretation from
the blood spatter and to help confirm a conclusion that
he was already dealing with or had reached in this case.

0. Okay. What's the first thing you do when you
begin to measure or start a blood pattern analysis?

A. From what I was trained, the first thing you
do is, of course, take a general prospective, an
cverview of the entire crime scene and determine the
directionality, the pattern, so forth, and then start
selecting how you want to start measuring and doing the
initial analysis or interpretation of what the
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bloodstain is telling you.

Q. And did you choose or p;ck some blood stains
to measure?

A, Yes, I did.

Q. Were those blood stains in different areas of
the room or the bookshelves?

A. Yes, I did. They didn't want a complete
interpretation, but they just wanted to take a sampling;

and so I viewed the area and tried to take a random

- sampling from different areas that would give us a kind

of a true picture of what the directionality may be and
the origin of the source.

0. | Once you choose your -- the stains that you're
going to, I guess, measure, what's the next thing that
you do?

A. Well, you then measure the bloodstain and
compute the angle at which it struck the target surface,
and then you begin to use a protractor, and you work
backwards from the angle of impact and try to locate the
source or the origin.

Q. Okay. What do you mean by the source or the
origin?

A. It's where the blood originated from, is
where -- I guess the best analogy I can put it to in
general terms is that it's much like working a traffic
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accident. Once you get there and it's at zero, you see
the final resting, and then you work backwards to go see
how it happened. That's what you're basically doing
with a bloodstain. You see the final resting of the
bloodstain, and you work backwards to find out where it
came from using angles and stuff.

Q. Why did you choose the particular blood stains
that you did?

A. Because they didn't want a complete
interpretation; they just wanted me to do just a few to
help them feel comfortable in their theory of what
happened. I tried to pick one that would give us an
honest, random sampling, a true picture, I guess, so to

speak, of the directionality and the origin.

Q. And did you take measurements --
A. Yes.
Q. ~--— of this particular bloodstain? How many

did you choose?

A. We —-- I chose four.

o. Four.

A. Actually, I started measuring when I got to
four. I picked some, and they actually said that was

plenty for them, so I stopped at four.
(Whereupon, State's Exhibit No. 53
was marked by the Court Reporter.)
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Q. (By Ms. McVea) I'm showing you what's been
marked for identification purposes as State's Exhibit
No. 53. Do you recognize this exhibit?

A. Yes.

Q. Okay. What is it?

Al It appears to be the measurements of the four
blood stains that I measured on that day and the
corresponding width and length and angles of which it
computed out to be.

Q. And this represents the measurements that you
took on the day in question; is that right?

A. That's correct.

Q. Okay. ©Now, is this done in your handwriting?

A. No. I actually =-- because it requires both my

hands to make the measurements, one of the investigators
from Garland.was writing down as I called out the
numbers. They were writing them down.
Q. Okay. |
MS. MCVEA: 1I'd like to offer into‘
evidence at this time State's Exhibit No. 53.
(Whereupon, State's Exhibit No. 53
was offered into evidence.)
THE COURT: Any objection?
MR. STEINBECK: Just so they're not --
so they were verified at the scene by this witness, Your
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Honor; otherwise, that could be hearsay.
Are they, in fact, accurate, is all I'm asking?
THE WITNESS: Yes, from my best

recollection.

MR. STEINBECK: ©No objection, Your

Honor.
THE COURT: It's admitted.

(Whereupon, State's Exhibit No. 53
was admitted into evidence.)
(Whereupon, State's Exhibit Nos. 54
through 68 were marked by the Court
Reporter.)

0. (By Ms. McVea) I'm handing you what's been

marked for identification purposes as State's Exhibit
No. 54 through 68. You go through -- look through those

exhibits for me, please.

A. (Witness complies.)

Q. Do you recognize these photographs?

A. I do.

0. And are they of the crime scene at 1001 Sunset

as it appeared on the date that you did your
measurement?
A. From my best recollection, it is.
MS. MCVEA: 1I'd like to offer into
evidence at this time State‘'s Exhibit No. 54 through
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68.
(Whereupon, State's Exhibit Nos. 54
through 68 were offered into
evidence.)
MR. STEINBECK: No objection.
THE COURT: They're admitted.
(Whereupon, State's Exhibit No. 54
through 68 were admitted into
evidence.)
0. (By Ms. McVea) May I have the witness step
down. |
A. (Witness complies.)

Q. Ranger, if you could, just tell the Court
what's depicted here in State's Exhibit No. 54.

A. This appears to be the built-in bookshelf
as -~ the front door, as jou walk into the residence,
the front déor, this is the view you get as you enter
the main room.

0. Is that how it appeared back on Marchrthe 5th
or 6th, or the day that you went out there and took the
measurements?

A. Yes. To the best of my recollection, it is.

Q. Is that just a close-up view of State's
Exhibit No. 557 Is that just a closer view of the
béokshelf areé and the bloodstain there on the carpet?
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A. Yes.

Q. And what's depicted here in State's Exhibit
No. 5672

A. It's a different perspective. It appears to

be from the front door, which would face this bookcase.
It appears to be from the kitchen area.

Q. Again, 1in State's Exhibit No. 57, what's
depicted in the photograph?

A. It's just a different angle of the last one.

Q. Okay. And does it show blood stains further
up in the bookcase?

A. It does.

Q. Again, State's Exhibit No. 58?2

A. Again, the bookshelf and the bloodstain

0. Now, State's Exhibit No. 59, is that a

photograph of the living room area from the kitchen?

A. That's correct.

0. What's depicted here in State's Exhibit No.
607

A. This is one of the blood stains that I used

for measurement. It's this particular stain here.

It's -- unless you know what to look for, there's an

arrow that I drew pointing to that particular bloodstain

that I used for the measurements.
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Q. What exactly is this ruler or protractor here
depicted by the bloodstain?

A; That is a reference ruléf, so to speak, that
is used in foremnsic photography, or any photography, to
keep that picture in a true one-to-one ration so if you
blow it up or change the size of the picture, that the
stain would -- you can measure it from the picture. It
keeps it on a one-to-one reference.

Q. Now, can you tell by looking at State's
Exhibit No. 58 and 60 where this particular bloodstain

is located?

A. I can't really, to be honest, where‘it is. I
would -- it would be hard to say from this picture here.

Q. Okay.

A. There's not enough in this picture for me to
say.

0. Okay. What's depicted here in State's Exhibit
No. 61?

A. Again, it's an arrow that I made of one of the

stains that I chose to make a measurement of, and I drew
the arrow there; and, of course, the ruler reference 1is,

again, there for the one-to-one prospective.

0. But this is also on the bookshelf area?
A. That's correct. And, of course -~
Q. And yvou can see the baby's picture, part of
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itz

A. You can see that. And now that I can see that
picture, it would be like this. This is the picture
sitting down. It looks like it's going to be on the
flat portion there.

Q. Are you looking at State's Exhibit No. 582

A. That appears to be the bottom part. That
bloodstain, apparently, was from this.

Q. And State's Exhibit No. 62, what's depicted in
that photograph?

A. And that 1is another bloodstain from a
different angle, bﬁt it appears, from the close
proximity to this other one, it's already been pulled
and measured, and the string's been pulled off of one of
them.

Q. Now, what exactly does that mean, "measured
and the strings have been pulled"? What does that mean?
A. What I'm trying to do is find the angle of
impact that the blood struck that target surface. And
you measure that and do some computations. You get the
angle at that hit, and then you pull the string using a
protractor. You measure the angle off the top of that

bloodstain, and you pull the string across, and that
gives you the angle at which that bléod droplet struck
that target pattern.
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Q. So do you put the end of the string right on
the bloodstain when you pull the string?
A. Actually, the string -- the protractor, I use

the protractor right above it, and I stretch the string
past that, giving me the proper angle at which I
computed that stain, and then I tie -- I have another
agent or another investigator tie the other end of the
string that the protractor is telling me it's that
angle. So example: If it's ten degrees, I would hold
the protractor over that bloodstain and have the string
cross the top of that bloodstain at ten degrees, and
then I would tape it down at both ends to maintain the
ten degree angle across that target surface.

Q. And what's depicted in State's Exhibit No. 63?

A. This is another bloodstain that struck the’
shelf. And, again, I've got the arrow drawn here, and
then the ruler is there for reference. And, again, it's
another stain that we --

Q. Okay. Looking at State's Exhibit No. 56, can
you tell, approximately, where that particular stain is
located?

‘A. From this picture here, from what this picture
is showing me, it appears to be the same picture that's
on this second shelf. It looks like it's above these --
a stereo or a CD rack there.
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Q. So that particular stain that you measured
would be in this area here?

A. It would appear to me that it would be this
one, or in that area, general location.

Q. Okay. And what's depicted here in State's
Exhibit No. 6472

A. That looks like, after all the strings have
been -- all the stains have been measured and computed,
the angles computed and the strings pulled off of
those. That's a picture of the angle at which the --
the computation showed me that that blood hit that
target surface.

Q.  So you go from the bloodstain that's here and
the bookshelf area. And where do you pull -- where does
the string end?

A. Well, where the string ends is the -- only
taped or tied to, making sure that the angle here is
accurate, where these strings cross in this area; and if
we did a complete interpretation, it would be numerous
strings, maybe even a hundred or more across it. And
where the majority of them would cross is typically what
has been determined that the point of origin of that
blood source. So where you see these three strings or
the majority of these four, which would be these three,
given a plus or minus six inches either way, would give
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you the point of origin of the blood source.

Q. Okay. And Sfate‘s Exhibit No. 65 is another
anglé of the strings you pulled?

A. That's correct.

Q. And is State's Exhibit No. 66 also just

another view of the strings that you pulled?

A. That's correct.
0. Is that the same in State's Exhibit No. 677
A. It appears to be so, or -- yes, ma'am.

0. What's depicted in State's Exhibit No. 68?2

A. That is one of the Garland investigators that
has -- appears to be holding a tape ﬁeasure and trying
to get a measuremént off of where these strings
intersect, which would probably be around this area
here. That's a white background.v It's hard to say, but
I would -- it was Jjust a little bit above the seat level
of that.

Q. Of the bookshelf?

A. . Of the bookshelf, that built-in bookshelf.
From my best recollection, it was right at, probably, a
half a foot, maybe, and maybe a little more above that.

0. Now, you didn't take down any measurements, as
far as --

A. No, they were doing that.

Q.  Okay.
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A, After I pulled the strings, they did the
measurements and the photographing. I didn't do any of
that.

Q. If we were trying to determine the point of
convergence or the point of origin, I mean, we wouldn't
measure at this point here where the investigator is,
would we?

A. That's -- that's probably either a bad picture
from where the picture was taken -- but if I was doing
this, I would hold the stick right where all these
strings cross, which the tape measure or the unit of
measure, I would put right behind where all the strings

were crossed.

0. You can go ahead and have a seat.
A. (Witness complies.)
Q. Now, to get a really -- a real good

interpretation, should more strings have been pulled in
this instance?

A. If they had requested a complete
interpretation of that bloodstain pattern, it's not
unrealistic to have a hundred or more or 200 strings
pulled to give you -- and it depends on the bloodstain
pattern, but that's not unusual.

Q. Now, why was it not done, a completed
interpretation in this instance?
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A. They didn't want that. They just wanted
something to help confirm what their investigation had
already led them to believe or their theories were.

Q. Okay. In retrospect, do you feel that more
strings should have been pulled in order to get a real
good interpretation?

A. To do an accurate or complete interpretation,
you would do as many bloodstain patterns or as many
blood stains that are -- that you can see to pull to get
a true picture. |

0. Now, the four strings that you pulled, they
were from different areas; is that right?

A. That's correct.

0. Okay. And though you only pulled four, do you
feel pretty confident £hat point origin is consistent
with what you determined?

A. Well, I feel confident that -- the way I
measuréd them and how I pulled the strings to the anglé
were accurate; and that because the majority of the
strings did cross, I feel confident that even if we had
pulled a hundred, that that would have been the general
area of origin, given the plus or minus six-inch
tolerance that we kind of use.

MS. MCVEA: Pass the witness, Your
Honor.
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MR. STEINBECK: ©No questions, Your
Honor.

MS. SHELTON: Thank you.

THE COURT: Mr. Shing, is it only from
the elongated splatters that you're able to figure
direction, or can you do it from a droplet, as well?

THE WITNESS: Judge, yes, sir. You can
do it from any stain. A perfect circular droplet, when
you measure the width by the length, would give you a
one, which would give you a perfect 90-degree.

THE COURT: Um-hum.

THE WITNESS: So all blood stains can
be measured. The perfect, circular ones that come out
to a one, 1f you divide the width by the length, would
end up being a 90-degree impact angle, and that's why
the angular ones are giving you the directionality, as
well as the circular ones. But, yes, all blood stains
can be measured in giving you an angle.

THE COURT: So from your test here,
your study, what did you conclude was the height of the
source of the blood above the floor?

THE WITNESS: I don't -- I didn't
record the measurement. They did in theirs. I don't
have it in my memory, but I remember it was Jjust
slightly above that level of -- it was around two foot,
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Judge, from my best recollection. And it was just above
that seat level, just about half a foot.

THE COURT: All right. And what degree
of confidence do you have in the results of this test?.

THE WITNESS: I have seen it used in
different occasions, and I feel very strongly about it,
and we'll use it in other cases in the future.

THE COURT: Well, I meant in this
particular test where you had four droplets that you
tested from.

THE WITNESS: I feel that it is an
accurate picture, even though if I had done a complete
interpretation, I would have pulled more strings, but I
stopped on the request. But I feel because three of the
four crbssed, I feel confident that the origin of the
source was accurate.

THE COURT: All right. That's all I
have.

Any other questions?

MS. MCVEA: Nothing further, Your
Honor.

THE COURT: May this witness be
excused?

MS. MCVEA: ©No objections.

MR. STEINBECK: Temporarily excused,
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Your Honor, subject to recall. If we could have his
pager number or some way of contacting him.

THE COURT: Sir, would you leave a
nuﬁber where you may be reached or a pager?

THﬁ WITNESS: Yes, Judge.

THE COURT: But you will be free to go
now.

THE WITNESS: Thank you.

MS. MCVEA: Judge, if I may have a
moment; I neéd to make sure the next witness is here.

(Whereupon, there was a brief
pause in the proceedings.)

MS. MCVEA: State calls Dr. Spotswood.

(Witness sworn.)

THE WITNESS: I do.

MS. SHELTON: Judge Nelms, since she is
one of their -- is going to possibly opine on certain
aspects of the case, that she is a doctor, is aware of,
might we ask that our expert come back in the
Courtroom?

THE COURT: Yes.

You may begin.
MS. MCVEA: All right. You may begin.
SHEILA SPOTSWOOD,
the witness hereinbefore named, being first duly
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cautioned and sworn to testify the truth, the whole
truth, and nothing but the truth, testified on her oath,
as follows:

DIRECT EXAMINATION

BY MS. MCVEA:

0. Please state your name for the Record,
please.

A. My name is Sheila Spotswood.

Q. Will you spell your last name for the Court

Reporter, please.

A. S~-p-o-t-s-w-o-o-d.

Q. Ma'am, how are you employed?

A. I'm a Medical Examiner for Dallas County.
Q. And how long have you been so employed?
A. About six years.

0. And can yvou just briefly discuss your

educational background and experience in the position
you hold?

A. Yes. I went to college, and then I went to
medical school here at the University of Texas
Southwestern Medical School. After graduating from
medical school, I did a four-year pathology residency
training in Dallas at Methodist Medical Center. After
that I did a one-year fellowship in the area of forensic

pathology. And I‘ve taken and passed the board
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examinations in anatomic, clinical and forensic

pathology.
0.
of Texas?

A.

0.

Are you a licensed physician here in the State

Yes.

Now, your duties as a Medical Examiner, do

they include performing autopsies?

A.
0.
A.

Q.

Yes.
You have done this many times?
Yes, I have.

Did you perform an autopsy on a white female

back on March the 1lst of 1996 around 10 o'clock in the

morning?

Yes, I did.
And was that person's name Diana Lynn Radke?
Yes.

Did you assign a case number to that

particular case?

Yes, we did.

What was the number?

It was the case number 0722 for the year 1996.
Is that a unique case number?

Yes, it is.

Okay. As part of your internal examine -- I'm

sorry, external exam, did you take a photograph of the

PERI K. TROMBERG, CSR




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

142

body?

A. Yes.

Q. I'm éhowing you what's been entered into
evidence as State's Exhibit No. 3. Do you recognize

that exhibit?

A. Yes, I do.

0. Okay. What's the case number on that exhibit?

A, 96-0722.

Q. Okay. Is that person Diana Lynn Radke?

A. Yes. I have her only as Diana Radke. I'm not
certain about the middle name, but it's Diaﬁa Rédke.

Q. As far as your external exam and internal
examination, did you take other photographs of the body?

A. Yes.

0. What did your external examination reveal?

A. 'Primarily that she had a shotgun wound of her
head.

Q. Okay. Could you tell from your examination
where the shotgun wound entered the body?

A. Yes.

Q. Okay. And where was that?

A. It entered in the front of the face on the

mouth.
Q. And was that a contact wound or not?

A. It was contact.
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0. Why do you say that?

A. The wound was round. If you look at the
photograph, you will see a large, gaping wound. But
when we put it back together, we approximated the wound
is round. So for a shotgun, that tells us, at least
very close, that the pellets haven't started to spread
yet. And then the wound margins had an abrasion and had
soot consistent with the muzzle of the gun actually

touching the skin.

Q. Were there any indications of stippling on
the -- in the area of the injury?

A. No.

Q. And what does soot on that area indicate to
you?

A. Soot indicates that it -- well, it depends on

how much soot there is and where it is. It indicates
there was soot inside the wound and just at the wound
margins. It indicates that it was contact. There was
one additional area of soot where it leaked out onto the

skin on the chin.

Q. Did you recover anything from the body?

A. Yes.

0. And what was that?

A. Multiple buckshot pellets and wadding
material.
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Q. Was that submitted to the firearms and tool

mark examiners for further examination?

A. | Yes, it.was, yes.

Q. Was there a partial exit wound to that injur??
A. Yes.

Q. And where was that, and can you describe it?

A. That was on the right side of her head. It
was centered in this area on the top of the right ear,
but it wés a large split, like defects involving the
right side of the head.

Q. Can you tell us what the pathway of the
projectile was?

A. Yes. It was primarily from front to back, but
it was also left to right and slightly upward.

Q. Now, you said that the range of fire was
contact?

A. Yes.

Q. Did you also obtain handwashes and other
evidence at this time?

A. Yes, I did.

Q. What other evidence did you obtain?

A. We obtained handwashings, samples of her head
hair, fingernail clippings, and blood.

Q. Were those items also submitted to the lab for
analysis?
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Al Yes, they were.

Q. Are there any other injuries to the body that
you noted?

A. Yes.

Q. Can you go ahead and identify those injuries
and explain them?

A. Yes. There were a few small scattered
contusions or bruises. One of these is on the right
arm, and it appeared to be a little older and resolving,
had yellow-green color. And then there were
fresh-looking bruises on the front of the right thigh,
the front of the right leg, and the front of the left
leg. There was also a small chip off of one of her
fingernails.

0. And which fingernail was that, off of what
hand?

A. It was the left, third finger.

0. Now, you describe the wound to the right arm
as revolving and modeled, I believe?

A. Yes, I did, in the report.

Q. What exactly does that mean?

A. By resolving, I Jjust mean that it's showing
some signs of healing. It's not a fresh bruise. That's
because of the yellow-green color.

And modeled is referring to the pattern of color.

PERI K. TROMBERG, CSR




10
11
‘12
13
14
15
16
17
18
19
20
21
22
23
24

25

146

It's not a solid, uniform color. Some areas are a

little more yellow, some green, a blotchy pattern.

Q. Did you also conduct an internal examination?
A. Yes.

0. What did that reveal?

A; As far as the shotgun wound, it revealed

extensive damage to the head with fractures and damage
to the brain, and this is where I recovered the buckshot
pellets and the wadding. And then as far as the rest of
her body, it revealed no other intermnal injuries and no
disease.

Q.‘ So basically, this individual was a healthy
individual? |

A. As far as I could tell, yes.

‘Q. Was the toxicology examination also done?

A} Yes.

Q. What did that reveal?

A. It revealed some medications, fluoxetine and
norfluoxetine, which is a metabolite or a breakdown
product in the body of the fluoxetine. It also revealed
phentermine and fenfluramine. ©No alcohol and no other
drugs.

Q. Okay. With regard to the first drug that you
mentioned, fluoxetine, what is'another name for that
particular drug?
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A. It's known by the brand name Prozac. I don't
know 1if that's the only brand available of it or not.

0. And what amounts were in her body at the time
of her death?

A. The measured amount of fluoxetine, or the
Prozac, 1is .27 milligrams per liter. And .13 milligrams
per liter of the metabolite, norfluoxetine.

Q. Is that within normal limits of -- for that
type of drug?

A. Yes. It's within, what we call, therapeutic

range for someone who's on the medication.

0. What is the phentermine and fenfluramine?

A. Those are =-- they're levels.

0. Will what exactly is that?

A. Those are both commonly used as diet drugs. I

don't know a lot about their chemical class or what they
are exactly.

0. Okay. Are they also none by, basically,
Fen~-Phen?

A. Fen-Phen, yes.

Q. And what about the levels in her body at the
time of her death, with regard to those drugs?

A. Those levels are not high. They are new
enough that I don't have a very good therapeutic range

for them, but they're within the range of what we see in
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other cases of people who are on them.
Q. Now, you said that her toxicology result was
negative for alcohol and negative for other drugs; is

that right?

A. Yes.

Q. Doctor, what was the cause of death of Diana
Radke?

A. Her cause of death was a shotgﬁn wound of the
head.

0. Was her body weighed and measured --

A, .Yes.

Q. -- part of the examination?

A. Yes, it was. |

0. Okay. What was her height?

A. We measured her to be 66, or five foét, six

inches long.

0. What was her weight?

A. One hundred sixty-three pounds.

Q. As part of your examination, did you notice
anything in particular about her teeth?

A. She had natural teeth, and she had braces.

0. With regards to identifying marks and scars,
did you, besides the ones that you just talked about,
did you notice any other scars on her body, in
particular on her arms?
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A. Yes, I did.

0. Would you go ahead and state where you found
them?

A. Yes. On the front or the palmar side of the

left forearm and wrist, there were three linear scars
oriented lengthwise, like up and down on the arm. There
was a single, smaller, linear scar on the back of the
right hand.

0. Doctor, you've already testified to what the

cause of death was for Diana Radke. What was the manner

of death?
A. Homicide.
0. And what do you base your opinion upon?
A. As to the manner of death?
Q. Yes, ma'am.
A. I based it on the findings from my examination

and from the investigative report that was given to me
regarding the circumstances.

Q. Doctor, with this type of wound that this
person experienced, would that type of wound be
consistent with suicide, if it was -- she was found
under different circumstances?

A. Yes, it could.

(Whereupon, State's Exhibit No. 69
was marked by the Court Reporter.)
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Q. (By Ms. McVea) Doctor, I'm handing you what's
been marked for identification purposes as State's
Exhibit No. 69. Do you recognize that exhibit?

A, Yes, I do.

0. What is it?

A. This is a copy of the autopsy report on Diana
Radke.

Q. Okay. A copy made by you?

A. Yes. Well, I didn't actually make the Xerox,
but it's a copy of my report which I made.

Q. Okay. And does it contain information that
you just testified to?

A. Yes.

MS. MCVEA: 1I'd like to offer into

evidence at this time State's Exhibit No. 69.

(Whereupon, State's Exhibit No. 69
was offered into evidence.)

MR. STEINBECK: ©No objection.

THE COURT: It's admitted.
(Whereupoﬁ, State's Exhibit No. 69
was admitted into evidence.)

Q. (By Ms. McVea) Doctor, can you step down for
a moment, please.

| A. (Witness complies.)
0. Can you go ahead and demonstrate, I guess, the
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trajectory of the gunshot wound using me as a =--

A. On you?

Q. On me.

a. Yes. Coﬁld I use the pen just as a pcinter?
0. That's fine.

A, It's primarily from front to back centered on

the mouth, but it's also left to right through you, as
the victim, and slightly upwards, so it would be
something like this.

Q. Okay. And are you referring to the position
of the weapon or the position of the victim's head at
the time she received the wound?

A. I'm referring to the position of the victim's
head and the weapon relative to each other, not where

the victim was exactly, Jjust where she was relative to

that gun.

0. Did you take any measurements of the victim's
body?

A. Yes.

0. Did you take specifically any measurements of

her arm length?

A. Yes, I did.

Q. Do you recall which arm length -- which arm
that you measured?

A. I have it drawn on my autopsy notes as being
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on the right arm.

0. And for what area of the body did you start
the measurement, and what area of the body did you end
the measurement?

A. I measured from the distal joint, the joint
nearest the finger tip on the right index or second
finger. From that point to the top of her shoulder to
appioximately the middle of her shoulder.

0. And what was that measurement?

A. Twenty-seven inches.

(Whereupon, Sfate's Exhibit Nos. 70
through 74 were marked by the Court
Reporter.)

Q. (By Ms. McVea) Okay. Doctor, I'm handing you
what's been marked for identification purposes as
State's Exhibit No. 70, 71, 72, 73 and 74. Do you
recognize these exhibits?

A. Let me just take another look. Yes, I do.

0. Are they photographs of the body =-- that were
taken of the body of Diana Radke at the time of her
autopsy?

A. Yes, they are.

Q. Is that how her body appeared at the time of
her autopsy?

A. Yes.
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MS. MCVEA: I'd like to offer into
evidence at this time State's Exhibit No. 70

through 74.

(Whereupon, State's Exhibit Nos. 70
through 74 were offered into
evidence.)
MR. STEINBECK: ©No objection.
THE COURT: They're admitted.
(Whereupon, State's Exhibit Nos. 70
through 74 were admitted into
evidence.)
0. (By Ms. McVea) Can you step down, please.
A. (Witness complies.)
0. Can you go ahead and explain to the Court what
is depicted here in State's Exhibit No. 707?
A. Yes. This is what we just call our overall

front view. It's showing the top half of Ms. Radke's

body after we've cleaned her and undressed her.
0. And do you see there the injuries that you

described to the Court a few minutes ago?

A. Yes. The bruise on the right arm is visible

here, and it looks like -~ it's faint in this picture,

but it looks like the bruise on the front of the right

thigh is also here.

0. Did you describe the injury to her left wrist
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area or left arm?

A, I did not, no.

Q. And State's Exhibit No. 72, can you go ahead
and show for the Court what's depicted in this
particular photograph?

A, That's a closer-up view showing the front of
her head showing specifically the shotgun wound that's
centered here on the mouth, and then there's partial
exits or other wounds here on the right side of the head
and on the forehead.

THE COURT: That is an exit wound on
the forehead?

THE WITNESS: Not am exit. It;s just a
wound from the éxpansion of the head when all the gases
have gone through. 1It's more of an ekplosive.

THE COURT: Kind of an eruption.

0. (By Ms. McVea) You talked a little bit about
that you saw soot on the mouth area. Can you see that
here in State's Exhibit No. 72?

A. The only part I can see here for sure is not
at the wound margin itself, but the margins of the wound
are difficult to even pick out in here. We had to pull
them back togethér to examine them. I think this
blackening right here is probably soot at the wound
margin. And then down here there's some socot. This is
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-

the one that's not actually at the margin of the wounds,
but it's down farther on the chin.

Q. You said that injuries centered on the mouth,
and then going from left to right and exited on the
right side of the head; is that right?

A. Most of it actually did not exit; it was still
inside. But we recovered some of the pellets back in
this area on the back, right side of the head and along

just through the tracking of the wound.

Q. State's Exhibit No. 712
A. This is the cleaned-up view of the lower,
front half of her body showing -- the only thing really

showing here are these small bruises on the legs. It's
hard to make out some of them exactly.

Q. Okay. State's Exhibit No. 73, what are we
looking at here?

A. This is a close-up view of the wound on the
mouth. This is the soot that I was referring to that's
not at the immediate margin. It's a little bit away
from the margin of the wound. Here's some of the
abrasion and scraping of the skin, and this is the soot
that's right at the wound margin. I can see soot inside
the wound here, too. Some of these black areas are soot

inside the wound. And these are the braces on the teeth

up here.
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- homicide.

]
Q. Okay. And what are we looking at in State's
Exhibit No. 74.
A. This is a close-up. 1It's hard to orient, but

it looks like it goes this way because this 1s that soot
on the chin, again. So this should be the upper part of
the face here. This would be going down to the neck.
This is some of the lips right here. These are the
margins of the wounds where they almost pull together.
You can see in some areas there's abrasion and in some

areas there's soot.

Q. Go ahead and have a seat.
A. (Witness complies.)
Q. Now, you said that the manner of death was

‘A Yes.

Q. What exactly in specific detail that you --
the factors you took into consideration when you made
that determination? |

A. I considered all the information that I had
been given and what I had found from the autopsy.

Q. What type of information?

A. From the autopsy, the wound, of course; and
then the fact that she had these scars on the wrists
that don't -- they're not definite, but they sugges£ a

form of suicide attempt. The history that I've been
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given included that, by the time the report was even
called into us by the police, the person who found her
had had at least three different versions about what
happened. And then early ——>I'm sorry, later in the
night, but still before I ever arrived in the building,
we got another call from the police that the husband who
found her was found to have brain and blood on the top
of his shoes and not on the bottom of his shoes. And
then later in the day, after I did the autopsy exam, I
talked with the same investigator, Thompson, who told me
another story, at least a fourth story, from this person
who found her who gave another story, and none of them
fit what I saw on the body and then what I saw in the
scene photographs and what our field investigator told
me that she had seen at the scene. Did you want the
specific stories?

Q. No.

THE COURT: Doctor, eliminating the
hearsay, can you tell from the body alone that it was
homicide?

THE WITNESS: ©Not from the body alone,
no.

THE COURT: Given that you know the
height of the deceased, you know the entry, point of
entry of the wound, the point of exit, we know the type
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of weapon that was used -- woﬁld somebody show her the
shotgun.
(Whereupon, the State showed the
witness the shotgun.)

THE COURT: Would not the weapon itself
have to be pointed in a direction so that the missile
would enter the mouth and exit the side of the head?
Would it not -- all of it not have to be in a straight
line for that to occur?

THE WITNESS: I guess I don't
understand your question. exactly.

THE COURT: Well, I'm saying, you have .
a long barrel weapon that discharges some shot. The
shot enters the mouth and comes out just above the ear.
If you drew a line from the exit to the entrance and
into the barrel of that gun, would it not all have to
line up?

THE WITNESS: Yes, it would.

THE COURT: I mean, it doesn't shoot
around a corner or anything.

THE WITNESS: No. And those items
there that you mentioned, where the pellets were
recovered and the partial exit and the entrance and the
gun, they have té line up in a straight line.

THE COURT: All right.‘ So assume that
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all of that lines up, and then if you could, for a
hypothetical, assume that the -- at least the exit wound
of the head was approximately two feet above the

ground. Do you understand what I'm saying?

THE WITNESS: Yes.

THE COURT: Can you suggest any manner
in which this might have occurred, the position of the
body at the time of the shooting?

THE WITNESS: What position she might
be in?

THE COURT: Yes. She's obviously at 66
inches. She was not standing erect, was she, when she

was shot?

THE WITNESS: ©No. But the positions
are still really almost infinite. All I can say is the
gun's position relative to her, which is this straight
line. And then according to the scene, the information
and photographs said it was low down on the floor, near
the floor, but not whether she's sitting or falling or
getting up or bending over or anything like that. I
couldn't say. Just so that you can position her head
low enough there to fit with the blood at the scene and

the wound.
THE COURT: Well, you can eliminate
that she was standing, can you do that?
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THE WITNESS: Yes.

THE COURT: If she were kneeling, how
high Would her head be above the floor, a person of this
height, approximately? |

THE WITNESS: If she were --

THE COURT: If she were on her knee.

THE WITNESS: Well, there's different
ways. She could be kneeling, crouched way down or
kneeling full upright.

THE COURT: Let's say upright for
starters.

THE WITNESS: I think that I would have
to get out a ruler and estimate. But Jjust knowing how
she looked and the avefage person, it would be higher
than it looked 1like it was at the scene.

THE COURT: ©So these factors that we
have mentioned, the fact that the exit wound appears to
have been somewhere about two feet off the ground, the
exit wound itself, the entry wound and the muzzle of the
gun does not suggest to you any scenario of what -- how
she was shot?

THE WITNESS: No.

THE COURT: All right. Thank you.

MS. MCVEA: We have nothing further,
Your Honor. Pass the witness.
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CROSS-EXAMINATION

BY MR. STEINBECK:

Q. Hi, Doctor. I'm Carl Steinbeck. We spoke
with each other on the phone the other day.

A. Yes.

Q. I just have a few follow-ups for you. As far

as the bruising, you mentioned some bruises or

contusions being a little bit colored or aged, in other

words?
A. Yes.
Q. And some others were more fresh. But you

can't determine a date of those bruises; isn't that
correct?

A. No, I can't.

Q. And the -- as far as the cause of death, you
mentioned that was the shotgun, correct?

A. Yes.

Q. And as far as the manner of this death, you
ruled that a homicide. And you have several different
options. You have natural accidents, suicide, homicide
or undetermined, correct?

A. Yes.

0. And when you looked at this case, isn't it
true that you basically relied, to rule out homicide,
solely on what the officers told you that Mr. Radke
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said, correct?

A. Not solely. But very heavily on that, yes.

Q. In fact, if that -- if you had not had
evidence of Mr. Radke's words, you would have thought,.
when first looking at this somebody, this was a suicide,

correct?

A. I would have,‘yes.

Q. This is the way most suicides look, right --
A. Well —-

Q. -- if they're involving a shotgun?

A. It's pretty typical for a suicide, being
contact range and involving the head.

0. Sure. And you state that it was -- there was
a contact wound. The actual exact angle, you're not
able to determine?

A. Not exactly, no.

Q. So you mentioned to the Judge the exit wound,
but you're not even -- you can't specify exactly which
angle, with any certain degree of reliability, the exact
angle of that gun to her mouth, correct?

A. Not exactly to within a few degrees, no.

Q. So there's several -- it's sort of a wide
range. If the gun was to her lips, for example, there's
sort of a wide scope of range thét the gun could have
been at when it went off?
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_—
a. There is some range. It's not as wide as what
you're indicating there with the pen, because some of
those are actually going off to the right, some to the
left and some down. - I know that it's mostly front to
back. It's a little bit to -~ left to right and a
little bit upward, but there's some range in there,
yes.
0. Okay. BAnd the -- as far as testing for drugs,

you test for every possible drug for the body?

A. Not every possible drug. We do a screen and
identify anything that is present and identifiable.
Some medications that are therapeutic and in very low
levels, we will not pick up. And then there's a couple
of other substances that we don't pick up unless

specifically looked for.

0. Including illegal circumstances?

A. LSD is one.

Q. Because -—-

A. But cocaine, marijuana, morphine, heroin,

those things would have been detected if they were

there.

0. But there's other illegal drugs you do not
test?

A. Yes.

0. What are some other type drugs, besides LSD?
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A, LSD is the only one I'm aware of. There is a
possibility of some type of, what they call, deéigner
drugs. |

Q. Like Ecstasy or stuff like that?

A. I think Ecstasy would be picked up, but things
like that where they're new and difficult to identify.
But then we should still pick up something, and they
would séy unidentifiable substance.

MR. STEINBECK: ©Nothing further. Thank
you.

MS. MCVEA: A couple of questions, Your

 Honor.

REDIRECT EXAMINATION

BY MS. MCVEA:

Q.  Doctor, you said that Diana Radke died from

being shot with a firearm; is that correct?

A. Yes.

0. Okay. Is a firearm a deadly weapon?
A. Yes, it 1is.

Q. Doctor, if --

Janet, do you mind standing here a minute.

Doctor, if the injury that you déscribed -=- the
injury that you described, wbuld it be consistent if
someone was standing over the victim and had the shotgun

at her mouth slightly upward? Would it create that type
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of injury that you just described? 1Is that consistent?

A, Yes, it 1is.
0. Okay. Is it also consistent that if there was
some type of struggle with the shotgun and -- or would

it be consistent if there was some kind of struggle with
the shotgun, as long as the shotgun was held straight as
you once described in your testimony?

A. As long as the shotgun is in a position so
that it's going to be going in an angle that I talked

about, front to back, left to right, and slightly

upward.
Q. Okay.
A. Yes.
Q. So even if it was a struggle, the shotgun

would have to be held in that particular angle, which is

a straight line; is that right?

A. Yes.
Q. Okay .
MS. MCVEA: That's all we have, Your
Honor.

RECROSS-EXAMINATION

BY MR. STEINBECK:

Q. Doctor, based on that depiction there just
made, that's not consistent with what the Judge asked
you about her head two feet off the ground, correct? 1In
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other words, that lady that was demonstrating the
deceased was laying with her head flat on the ground,
correct?

.A. In one of those demonstrations, she was, yes;b
I think the other was higher up.

Q. Well, how high was her head on the second
demonstration? Perhaps I didn't see that.

A. The first oné, I don't remember how far they
went with the demonstration, but she started off in a
sitting position, and then -- and then she was on the
floor in the demonstration, too.

Q. The gun wasn't aimed at her when she was
sitting against the wall.

A, Okay. Then when she was on the floor, that's
not consistent with what the Judge said about her head
being two feet up, but I've never said that her head was
two feet up. What I was asked was if the wound on her
body would be consistent with that, and it would.

Q. Basically, ma'am, then, you have no idea how
she was situated on the floor or in her room when she
died, correct?

A. Only that she was very low somewhere to the
floor or on the floor, but not exactly how high. And in
what position, no, I don't know.

Q. As far as that goes, she couid have had the
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gun in her hand --

A. Yes.
Q. -- at that point --
A. Yes.
Q. -—- pulling the trigger?
A. As far as the wound is concerned, sir, yes.
Q. And her body lengths and all that kind of
stuff, correct?
A. Yes.
Q. Such as in a suicide, correct?
A. Yes.
MR. STEINBECK: Thank you. I have
nothing further.
MS. MCVEA: Again, nothing further,
Your Honor.
THE COURT: You may step down, Miss.
MS. MCVEA: May this witness be
excused?
THE COURT: Beg pardon?
MS. MCVEA: May this witness be
excused?
THE COURT: Any objection?
MR. STEINBECK: Subject to recall,

Honor.

I have Dr.

a pager, ma'am?

PERT K.

STROMBERG,
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THE WITNESS: No, I don't, but I'll be
at that work number. |
THE COURT: = All right. You may be
excused, Doctor.
(Whereupon, the witness was then
excused and proceedings resumed, as
follows:)
THE WITNESS: Thank you.
MS. MCVEA: Carolyn VanWinkle.

THE COURT: Please raise your right

hand.
(Witness sworn. )
THE WITNESS: I do.
MS. MCVEA: Could I have a moment, Your
Honbr?

THE COURT: Yes.
CAROLYN VANWINKLE,
the witness hereinbefore named, being first duly
cautioned and sworn to testify the truth, the whole
truth, and nothing but the truth, testified on her oath,
as follows:

DIRECT EXAMINATION

BY MS. MCVEA:

Q. State your name for the Record, please.
A. Carolyn VanWinkle.
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0. Ma'am, how are you employed?
. I'm here in Dallas at the Institute of

Forensic Sciences in the DNA laboratory.

Q. Okay. Are you a DNA analyst?
A. I am.
0. Just briefly go over your educational

background and training for the position you hold.

A, Yes. I have a Bachelor of Science degree, and
I'm a registered medical endocrinologist with the
American Society of Clinical Pathologists. I'm also a
registered specialist in blood bank technology with the
American Association of Blood Banks, specifically in the
area of DNA training.  I've had training at the FBI
Academy in Virginia, also training in cell mark, one of
the first laboratories in this country to do the DNA
testing procedures. I've also had occasion to work on
the standards at the National Institute of Standards and
Technology in Gaithersburg, Maryland, the standards used
for DNA testing across the country. 1I've attended
numerous symposium workshops and continuing education
for the last five years, specifically in DNA and
analytical evidence.

Q. Can you explain briefly what DNA is, and what
does DNA stand for?

A. Yes. DNA stands for deoxvribonucleic acid.
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It's actually the genetic building blocks, as you will,
of all living things. 1It's packaged in the chromosomes
of which we, as human beings, have 23 pair.
Approximately half of our‘DNA is inherited from our
mother and approximately half from our father. And the
reason that it's used for foremsics is that, other than
identical twins, no two individuals will have the exact
same configuration of DNA. That's --

.Q.v‘ Are there two types of DNA testing the
laboratory uses?

A. Yes. The two types used are called
restriction fragment lengfh poiymorphism, whéf we term
RFLP, and polymerase chain reaction, PCR.

Q. And what type of testing or what type of
sample do you need in order to use RFLP?

A. RFLP testing is the most designating testing
uséd at this time, and it requires a fairly large sample
of DNA. The DNA itself must be relatively intact or not
degraded DNA. If we do not have a sufficient quantity
for the RFLP type testing, then we can proceed and do
the PCR testing. And what that testing entails is an
amplification or cqpying of a particular region of DNA
that we're interested in and then typing and determining
the genetic markers in that reaction.

0. What can DNA help us determine?
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A. It can -- it primarily benefits for criminal
investigation, its exclusionary power. It's extremely
likely to exclude a falsely accused individual, and
barring that, it will, to a high degree of accuracy,
link a suspect to an evidentiary sample.

Q. And was DNA testing done in this particular
case with the Diana Radke/Christopher Radke case?

A. It was.

0. Okay. And what type of test was done on what
type of evidence or what evidence?

A. There were several items of evidence that were

tested. Both the PCR type testing and RFLP testing was

done.

Q. With regard to the PCR, what items were
tested?

A. There was some fingernail clippings that were

tested from the autopsy, and also from evidence
submitted, there was stains on a T-shirt and on a pair
of boots, both of which were done by PCR methods.

Q. And were you able to get an autopsy blood

sample from the victim in this case?

A. Yes.
Q. and what was her genetic marker?
A. As far as the PCR type testing that was done,

there were six different genetic markers that were
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Q. And were you able to get a blood sémple from

Christopher Radke?

A. Yes.

Q. And when was that done?

A. When was the sample drawn --

Q. Yes, ma'am.

A. -- on him? That sample was taken on February

10th of '97. 4

Q. Were you able to pull genetic markers from
that sample? |

A. Yes.

Q. Now, you said that you -- PCR -- the PCR test

was conducted on the T-shirt, the boots and the

fingernail clippings; 1is that correct?

A. -That's correct.
Q. What were the results with regard to the
T-shirt?

A. Also the stain on the T-shirt did have RFLP
testing also, and only one of the low side, the RFLP low
side, provided results on that particular sample. And
the stain itself was matching the results on the autopsy
blood sample from Diana Radke and did not -- and the
blood sample from Christopher Radke was excluded as the

source of that stain.
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Q. Okay. And that's on the T-shirt; is that
right?

A. That's correct.

Q. What about the boots?

A. On the boots?

Q. And these were the boots of Christopher Radke;

is that your understanding?

A. There are —-- our item 8 boot, yes. The types
that were obtained on the boots was the DQ alpha and
poly marker type, the PCR type testing; and the source
of the autopsy blood sample was a possible contributor
of the DNA detected and not the blood sample from
Christopher Radke.

Q. Were you able to determine any DNA from the

fingernail clippings?

A. Yes.
Q. And what was the source?
A. One sample in particular yielded DQ alpha and

poly marker. These results, again, were the PCR type
analyses. And the autopsy blood sample, again, was a
potential contributor of those types and not any other
blood sample that was tested.

Q. Just so that I can understand you, the source
of the blood on the T-shirt was Diana Radke; is that
correct?
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A. It was consistent with her type, yes.

0. And the source of the blood on the Defendant's
boots was also consistent with Diana Radke's --

A, Autopsy blood sample, that's correct.

0. And the sources of blood samples from the
fingernail clippings also comes back to Diana Radke?

A. That's correct.

0. With regard to the pants of the Defendant,

- what typé of tests were done on that item?

A. They were submitted for the analysis or
determination of whether blood was present on them.

Q. Okay.

A. And this pants were looked at for stains,

stains were documented by our chemical tests.

Q. And then was the result of -- came back human
blood?

A. There was a stain that was retrieved.

Q. Now, if blood -- so blood was present on the
pants?

A. The presumptive test for blood was positive.

It was determined to be human in origin, and one of the
stains was typed with enzyme typing, in particular. I
have to go run a PGM, which were two additional
serological markers.

Q. So once the presumption test comes back, the
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human blcod, is there additional tests that you do at
that point?
A. If there is a sufficient stain, yes.

Q. Is that the enzyme testing that you just

testified to?

A. That's correct.

Q. Was that done in this particular case?

A. It was.

0. Okay. With regard to that particular test,

the enzyme testing, what items was tested in additiom to
the pants?

A. For the enzyme testing, the stain from the
T-shirt was tested, as was the sample from the autopsy
blood. Also a stain from the boot and the shirt.

0. With regard to the pants, what was the result?

A. The type obtained on -- the enzyme type
obtained on the stain from the pants was consistent with
the type obtained from the autopsy blood sample and not
other types obtained from Christopher Radke.

Q. Now, there are two types of enzymes, is that

right, PGM and HP?

A. That's correct.
Q. With regard to PGM, what is the victim's

genetic marker?

vpe one plus.

ct

A. The victim 1is PGM
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the victim's genetic marker?

A. The autopsy blood sample was haptoglobin type

two.

Q. And the PGM, what was the Defendant's genetic
marker? |

A. He was A type one minus one plus.

0. And with regard to PGM, what was his genetic
marker?

A. The haptoglobin -- the PGM was the one minus
one plus. The haptoglobin ié a two one.

0. So with regard to the enzyme tests on -- the
victim's blood was on the pants, the T-shirt, the boots;
is that right?

A. The types obtained were consistent with that,

yes.
(Whereupon, State's Exhibit No. 75
and 76 were marked by the Court
Reporter.)
Q. (By Ms. McVea) 1I'll show you what's been

marked for identification purposes as State's Exhibit
No. 75. Contained in State's Exhibit No. 75, can you
identify the object?

A. Yes.

0. "What are they?
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A. They have a unigque identification number in
there. The boots are Item No. 8 from which stains were
retrieved and the PCR enzyme testing was done.

MR. STEINBECK: We'll stipulate, Your
Honor.
MS. MCVEA: I'd like to offer into
evidence as State's Exhibit No. 75.
(Whereupon, State's Exhibit No. 75
was offered into.evidence.)
MR. STEINBECK: No objection.
THE COURT: Admitted.
(Whereupon, State's Exhibit No. 75
was admitted into evidence.)

0. (By Ms. McVea) State's Exhibit No. 76
contained therein, and what's been identified as State's
Exhibit No. 76, can you go ahead and identify the items?

MR. STEINBECK: Stipulate, Your Honor.

MS. MCVEA: 1I'd like to offer into

evidence at this time State's Exhibit No. 76.

(Whereupon, State's Exhibit No. 76
was offered into evidence.)

MR. STEINBECK: No objection.

THE COURT: Admitted.
(Whereupon, State's Exhibit No. 76

was admitted into evidence.)
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—

0. (By Ms. McVea) Can you just identify the
items? |

Al Yes. These, again( are the jeans concerning
this case number. |

Q. Okay. And also underwear and a pair of socks,

and some money contained in the plastic envelope?

A. That's correct.

Q. Okay. On State's Exhibit No. 76, there are a
lot of markings on this exhibit. Can you go ahead and
explain to the Court what they represent?

A. That's correct. The squares, inside each of
the scares, there's a small area that is measured in
diameter, and it was an area that was positive with our

blood testing, the agent.

0. And all these areas that are indicated here,
is that -- are these -- all these areas positive for
blood?

A. I believe at the bottom there is a control

area marked as C. Thevother areas are positive fdr
blood.

Q. Okay. And is there also an area on the back
of State's Exhibit No. 76, and what's included in

State's Exhibit No. 76, that's positive for blood?

A. That's correct.
0. Okay. Were there reports generated
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corresponding to the analysis conducted on these items
you just testified?

A. There were.

(Whereupon, State's Exhibit Nos. 77
through 80 were marked by the
Court Reporter.)

Q. (By Ms. McVea) I'm showing you what's been
marked for identification purposes as State's Exhibit
No. 77, 78, 79, and 80. Go ahead and identify each one
of these exhibits, please.

A. The item No. 78 contains two individual
reports issued concerning this case.

0. You mean item No. 772

A. State's Exhibit No. 77, yes. And the others
are additional reports concerning this particular case.

0. Okay.

MS. MCVEA: I'd like to offer into
evidence at this time State's Exhibit 77 through 80, I
believe.
(Whereupon, State's Exhibit Nos. 77
through 80 were offered into
evidence.)
MR. STEINBECK: No objection, Your
Honor. If I could have a copy of Exhibit 80.
THE COURT: Admitted.

P

tzl
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(Whereupon, State's Exhibit Nos. 77
through 80 were admitted into
.evidence.)

MS. MCVEA:' Pass the witness.

CROSS—-EXAMINATION

BY MR. STEINBECK:

Q. Ma'am, the basis of your testimony is that,
essentially, all the blood that you found was from Diana
Radke; is that correct?

A. The testing that was done on the items that we
talked about, every type that was obtained was
consistent with her type --

0. And so --

A. -- was consistent with her type.

Q. And so with the fingermails and all that done,
Mr. Radke's blood was found?

A. That's correct.

0. And is 1t correct to say that with the
enzymes, you have to do that type of testing when
there's not enough blood to find DNA?

A. No. The enzymes are usually a preliminary
test that may be done in the event that there's enough
sample and the sample is relatively well preserved. It
has to. -— both of those have to occur for us to be able

to do the enzyme typing.
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Q. But that's not as accurate as DNA, though?

A. It's not as discriminating as DNA. It
obviously can exclude a portion of the population based
on the types that are obtained.

Q. Is there any other reports, ma'am, that you
have that I haven't seen admitted?

A. How many reports do you have?

0. Do you have any other reports or
documentation? I believe there was something else I had
seen that I haven't seen before.

A. You should have five reports.

0. I've seen those five reports. How about your
diagrams? Do you mind if I look at your notes?

(Whereupon, the attorney reviewed
the notes of the doctor.)

Q. (By Mr. Steinbeck) Referring to this diagram
here, ma'am, the -- for those pants there depicted,
those are the pants in gquestion, correct?

A. They are. They are the pants -- they were
looked at on April 17th of '96 by the analysts, yes.

Q. And what do those notes there depict?

A. It's his findings on looking at and analyzing
the stains from those pants.

0. Were those found before or after your testing?

A. I personally did no testing of my own in this
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case. I reviewed all the DNA analysis and the
statistics.

Q. So you never -- you never abstracted the --
any of the blood from the pants yourself?

A. No.

0. Who did that?

A. From the pants' stain, at this point, as far
as the testing on these stains, were done by an analyst
at the time, which was John ?lanz, a serologist, on
April 17th of '96.

Q. During that time there -- could you tell the
Judge what is shown there on the pants?

A. He has documented the stain on the left leg
area, the stain that was cut out from the pants itself.

0. All right. Then on the later one, they show
more blood stains on the pants, correct, on this one
here?

A. That's correct.

Q. And why is that?

A. The item was resubmitted and relooked at
microscopically for stains.

0. So initially there was only just these two
specks on the front knee and one down at the bottom?

A. That's his notation on what he did, vyes.

Q. Did you look at those notes to formulate your
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opinions, ma'am?

A. What opinion is that?
Q. For testifying here today.
A. I looked at the whole file, both sets of

notes, yes.
0. Part of your reports. Do you mind if I show
this to the Judge?
A. No.
MS. MCVEA: Can I take a look at it,
please?
(Whereupon, the report was shown to
the Prosecutor.)
MS. MCVEA: Sir, can I take the =-- Your
Honor, may I take the witness on Voir Dire?
THE COURT: Yes.
(Whereupon, Defendant's Exhibit
No. 1 was marked by the Court
Reporter.)

VOIR DIRE EXAMINATION

BY MS. MCVEA:

0. Is this part of the record of the Southwestern
Institute of Forensic Sciences?
A. It is.
Ms. MCVEA: Okay. ©No objections.
THE COURT: Are you offering this as an
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exhibit or what?
MR. STEINBECK: Just the portion here,
Your Honor.
(Whereupon, Defendant's Exhibit
No. 1 was offered into evidence.)
THE COURT: Miss, is that your only
copy of the report?
| THE WITNESS: That*s the original.
THE COURT: Do you have a copy?
THE WITNESS: I don't have a copy of
that form, no.
THE COURT: Well, I assume you want the
original to keep?
THE WITNESS: Yes.
THE COURT: All right. Well, let me
look at it, and then we can make a copy, which Will be

introduced into evidence as, what, Defense Exhibit,

what?
MR. STEINBECK: No. 1, Your Honor.
THE COURT: No. 1. All right. It's
admitted.
(Whereupon, Defendant's Exhibit
No. 1 was admitted into evidence.)
MR. STEINBECK: Thank you. That's all
I have.
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MS. MCVEA: Nothing further, Your

Honor.

THE COURT: May this witness be
excused?

MS. MCVEA: Yes, Your Honor.

MR. STEINBECK: Subject to recall, Your
Honor. If we could have a pager.

THE COURT: All right. Miss, you may
be excused subject to recall.
(Whereupon, the witness was then
excused and proceedings resumed, as
follows:)
MS. MCVEA: Approach for a second, Your
Honor.
{(Off~the-record discussion.)
THE COURT: Let's take a ten-minute
break.
(Whereupon, a recess was then taken,

after which proceedings resumed as

follows:)
THE BAILIFF: Ready, Judge?
THE COURT: Yes. Raise your right
hand, please, and take the oath as a witness.
(Witness sworn.)
THE COURT: Sir, you are wearing the
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white uniform of a Dallas County Jail inmate. Would you
tell me your name.

THE WITNESS: Carl Paul Peavy.

THE COﬁRT: All right. Mr. Peavy,
have you been convicted of an ocffense that you're in
jail for, or are you awaiting trial for an offense that
you are in jail for?

THE WITNESS: I am still awaiting
trial

THE COURT: Is your attorney present?

THE WITNESS: Yes, he is.

THE COURT: All right. TIs that Mr.
Mike Byck?

THE WITNESS: You bet, yes, sir

THE COURT: Okay. Mr. Byck, I take it
you have conferred with your client. Is there any
reason he should not give testimony here today?

MR. BYCK: As long as it does not
concern the offense for which he is charged, which I
believe it will not concern, then there is no reason
that this Defendant should not testify as to the truth.

THE COURT: Very well. If any
questions are 'asked that you think do pertain to his own
case, then you may enter an objection =--

MR. BYCK: I thank the Court.
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THE COURT: -- on his behalf.
All right. Any other statements?

MR. STEINBECK: Your Honor, I believe
that denies us the 6th Amendment right to
cross-examination and confrontation of witnesses. That
shows his motive, which is a pertinent area to
cross—examine someone pursuant to the Supreme Court
case --

THE COURT: I'm sorry. What denies
you the right to cross-examine him?

MR. STEINBECK: If he's going to be
invoking his rights on motive, such as the crime he
committed for which he's incarcerated for.

THE COURT: Well, I'll permit you to
go into his motivation. He doesn't -- I don't think the
facts of his case are relevant. If some deal has been
offered him by the State, some consideration for his
testimony, you may go into that. I don't see any point
in trying his case here.

MR. STEINBECK: And it may not be an
issue, Your Honor, but I'm just raising that objection.

THE COURT: Well, if it is, raise it
at the appropriate time.

All right. You may go ahead.
MS. MCVEA: Thank you, Your Honor.
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CARL PEAVY,
the witness hereinbefore named, being first duly
cautioned and sworn to testify the truth, the whole
truth, and nothing but the truth, testified on his oath,
as follows:

DIRECT EXAMINATION

BY MS. MCVEA:

Q. State youf name for the Record, and spell your
last name for the Court Reporter.

A. Carl Paul feavy, last name spelling
P-e-a-v, as in Victor, Y.

Q. Mr. Peavy, you'rechrrently incarcerated in
the Dallas County Jail?

A. Yes, ma'am.

0. Okay. What are you charged with?

A. Robbe%y.

Q. Is that case pending out of the 194th District
Court?

A. Yes, ma'amn.

Q. And is your attorney present in Court?

A. Yes, ma'am.

Q. Mr. Peavy, this 1is not your first time in

trouble, is it?
A. No, it is not.
Q. In fact, you have two prior felony
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convictions, do you not?
A. Yes, I do.
Q. And those two prior felony convictions

resulted in penitentiary time?

A. Yes, ma'am.

Q. What was your first conviction for?

A. Theft.

0. Okay. And how much time did you spend in the

penitentiary?
A. I was given a 3-year sentence, and altogether
with County time and T.D.C. time, which is prison, I

believe it was about four and a half months.

0. And did that offense arise out of Harris
County?

A. That is correct.

Q. Now, your second felony conviction was when?

A. As in what year?

0. Yes.

A. I believe it was '89 or '90. It was more
along the line of '90, because I got out in '91.

0. What type of offense was that for?

A. It was also for theft.
0. And what was the prison sentence that you
received?

A. It was a plea bargain of eight years.
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Q. Did that also arise out of Hafris County?

A. That is correct.

Q. On your current case, when were you arreéted?
A. It was the Father's Day weekend. I believe it

was either Saturday night or Sunday morning, early.

Q. Sometime in June of this year?
A. That i1is correct.
Q. Now, when you were first brought to jail, did

you spend some time in the medical ward?

A. Yes, I did.

0. And after that, were you sent to a regular
tank? |

A. Yes, I was.

0. Did you eventually -- were you eventually

assigned to the same tank as the Defendant now on trial,
Christéphér Radke?

A. »Yes, ma'am, I was.

Q. And do you see Christopher Radke in the
Courtroom today?

A. Yes, I do.

Q. Can you point to him and describe an article
of clothing?

A. He's there wearing a blue oxford.

MS. MCVEA: Your Honor, let the Record

reflect that the witness has identified the Defendant in
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open Court.

0. (By Ms. McVea) Do you recall the tank number
that you were assigned to with the Defendant?

A. I believe it was 4W10.

Q. Do you recall when you were assigned to that
particular tank, approximately?

A. It was the Friday prior to Labor Day weekend,
I believe.

Q. Now, when you were first assigned to that
tank, were you and the Defendant cell mates?

A. No, we were not.

Q. But did you -- had you met one another?

A. Within probably the first couple of hours,

yes.
Q. Did there come a time that you became cell
mates?
A. Yes, theie was.
0. Do you know when that occurred?

A. I would probably have to say, approximately, a
week, maybe; maybe ten days tops, when he invited me to
move into his cell.

Q. Now, since you shared the same cell, would you
say you became -- I won't say friends -- but got to know
one another?

A, I would say friends, yes. And yes, to answer
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your question, we did get to know each other.

0. Did each of you talk about your respective
cases with one another?

A, Yes, we did.

Q. And each time you discussed that case, was
more and more detail revealed on both sides?

A. Yes, ma'am.

Q. Now, at first when the Defendant discussed
this case with you, did he tell you what happened?

A. Yes, ma'am, he did. The description of the
case was more or less generic. And what.I‘mean by
generic was, Jjust the key events, the fact that he, in
his version at the time when he was telling me, was that
he had gotten into an altercation with his wife, who was

attempting a suicide, and they wrestled with the gun and

he gdt -- she got shot.
Q. Did he also maintain his innocence?
A. In the beginning, yes, ma'am.
Q. Now, prior to being in jail with the

Defendant, did you know him?

A. No, I did not know him.

0. The Complaining Witness in this case is Diana
Radke. Had you ever met her before?

A. Yes, ma'am.

Q. Did you know her by a different name?
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A. I knew her by a -- what I would call a stage

name or her actual given name, which was Diana Morrison.

Q. What was her stage name, if you recall?
A. Destiny.

0. Was she a dancer?

A. I can't say that for sure. From Chris's

description she was, but when I met her at a club called
Dreams, which is on Industrial here in Dallas, we spoke
for probably a good six hours in the evening when I was
at that club. My wife and I were separated at the time,
ard I was at that club for exactly what that club is
there for.

Q. Is that a topless club?

A. Yes, ma'am, it is.
Q. Do you recail approximately when you met her?
A. It was some years ago. The exact year -- I

cannot tell you exactly, no, ma'am.

Q. Could it be the early '90's or --
A. Yes, definitely the early '90's.
Q. Did there come a time that -- let me just

clarify one thing. You said that you met her. Did the

two of you become friends or anything like that?

A. No, we didn't become friends, but she shared
things with me that most people don't. We were
drinking. She didn't dance the entire time I was
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there. She spent the entire time speaking to me. And
she shared a few events that were taking place in her
life similar to mine. And, again, I don't say thaﬁ we
were friends, but I say that we were sharing things that
friends would share.

Q. Well, let me ask you this: Did you just meet
her once and talk to her once, and was that it?

A. That is correct.

Q. Did there come a time that the Defendant
talked about his case, and he told you something
different than what he had said to you before?

A. Yes. |

Q. And what did he say?

A. It -- it began on an evening in which Chris
and I had made a bag of "hooch," which is actually
winé.

Q. Okay. Are you talking about homémade liguor?

A. Yes. |

0. While you are there at the jail?

A. Yes.

Q. Okay. Continue.

A. We started to drink after the rap time or
after the doors had closed. We were a little nervous
because there's a lot-of activity 'in the tank next to
ours. So we decided to go ahead and drink. We probably
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got three 16- or 18- ounce jars =-- which is a peanut
butter jar that we had in the tank -- drank a piece, and
he began to share things with me about his case, and he
was eluding to things that I finally had to point-blank
ask him. I said: What is it you're trying to tell me?

0. So go ahead and tell us what he said to you.

A. May I have some water, please? I'm sorry.

What he actually told me was that he was kind of in
a place where he needed to talk to somebody, because he
and I were sharing a lot about missing his wife, Diana,
and me missing my wife, Debra. One thing led to
another. I shared a few things about my son. His son
is named Zachary, as well as mine. They are pretty
close to the same age, if I'm not mistaken.

And he said: You know, I just need to tell you
something.

I said: What, Chris? What is it that you're
trying to say?

He said: You know, what happened with my wife is
not exactly the way it went down.

And I said: Well, I was pretty -- pretty amazed

that it went down the way you explained it to have gone
down, but what is it you want to tell me?

He says: Well, she had a lot of problems with
Prozac and a lot of other problems with methamphetamines
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and using drugs and one thing after another, you know.

And I said: What kind of problems did you have?
What is it you're trying to tell me? At this point I'm
pretty nervous, because I'm not sure what he wants to
tell me.

Q. Did he finally tell you what happened the
night his wife died?

A. Yes. He had come home. She was, in his
description, somewhat out of it. She was on fhe floor.
There was some pills laying around. There was a shotgun
out. And he was tired of -- and I don't know if I can
say it, but I mean, what exactly --

Q. We're all adults here. Go ahead and just say
it.

A. 'What exactly -- what he said was that he was
just tired of her shit. She had tried this suicide
attempt before. She had called him on the phone once
before threatening to kill herself, and he'd come home
and hears this thing. Again, he's tired of it. You
just don't know her like I know her.

I said: Well, Chris, the description of this, you
know, woman that you give me is definitely different
than the woman that I knew, or that I've known. What is
if, again, you‘re trying to say?

He says: Well, I just -- I just -- I was Jjust
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tired of her shit. And I was just -- I was finished,
and I'm done with it. And there's a lot of things about
our marriage you don't know.

And I said: Again, Chris, for the last time, what
is it that you're trying to tell me?

And point-blank he said: I did it. I took the
shotgun, and I took it and I laid it across her
perpendicular.

He used the term "perpendicular," which is not
exact. I mean, perpendicular is not the way he
described it physically.

And he pulled the trigger.

Q. Did he say where he placed the shotgun?
A. In her mouth, or near it, actually.
0. Did he describe to you the position in which

the Complainant, or Diana Radke, was in at the time she
was shot?

A. He didn't use the term I'm going to use, but
her ~- his description would be that she was prone on

the floor; she was laying down.

0. Do you remember, approximately, when this

conversation took place?

A. Between Chris and I?
0. Right.
A. Yes, I do. I can't give you the specific

)
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date,'and the reason for that is I just don't know the
specific date, but I can tell you an exact occurrence,
which can be verified probably by the Dallas County
Sheriff's Department. That evening in 9 taﬁk, somebody
got hurt bad. Somebody either got stabbed or they got
in a fight, two Hispanics, or we call them Chicanos.

And they took one out. They even had the Dallas crime
scene people come in and were taking photographs over on
9 tank, which would be 9 -- or 4W9. That event,
whatever date that is, will be the exact evening in

which we drank and had our conversation.

Q. Okay. Was it one of the reasons why you drank
which had -- because of the activity occurring in
9 tank?

A. It's not the reason why we chose to drink, you

know. Because we were making the hooch, not because,
you know. We were -- we were making the hooch to drink
because -- well, why anybody would want to drink. We
drank because of the activity, yes, that was going on,
for fear that they would come in and search our'tank, if
that answers your question. it prompted to go ahead and
to drink. It didn't -- it was not the reason to drink?
if that makes any sense.

Q. Okay. I understand. Did he tell you anything
else about the night his wife died at this time?
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. Yeah. He mentioned that he had ran out in the
front yard, was hollering and yelling about him saying
that he had killed his wife. Oh, my God, oh, my God, I
killed my wife.

He also explained that after he was arrested, that
he had called his mother-in-law. I said, now, that was
pretty stupid, Chris. Why would you call your
mother-in-law? I said, from my experience -- my
mother-in-law and I don't get along, so certainly at
that point when you tell her what had happened, would
not have gone over very big. But yet, why didn't you
call 911 first? He said he was in a state of panic. He
wasn't sure.

And then when he went further into the story about
after he had got arrested and was taken into custody by
the Garland Police Department, he had gave three
different versions of the story trying to further
complicate the issues.

Q. Did he use a particular term with regard to

the Garland Police Department?

A. Something to the effect about being -- again,
I guess we're all adults -- being fuck-ups.

Q. That's how he described the Garland Police
Department?
A. Pretty much. He had =-- his description of his
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experience with the Garland Police, he had had another
run-in with them, him and Diana. He had pushed her down
some stairs, and there was an assault or something ﬁhat
was still pending. They had taken the shotgun once |
before. She went down there and got it back. So Chris
has had some other troubles, from his explanation, and I
guess he just didn't get along with Garland cops. I
don't get along with them either. I mean, don't get me

wrong. Every time I go.through there, I have tickets

so, but --

0. Just a minute. Did he go intéw;nymfféé“oé-
detail with regard to the manﬁerviﬁ which his‘wife died
in an effort to cover up the crime?

A. To cover it up?

Q. Correct.

A. Other than his description of how it happened,
which was totally bogus compared to what had been told
to me.

Q. Well, did he tell you anything about --

A. Yeah. He told me --

MR. STEINBECK: Objection, Your Honor;
leading.
THE COURT: Yeah. Don't lead.

A. He told me that he was telling them in the

final version of it, the --
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Q. {By Ms. McVea) Let me stop you right there,
Mr. Peavy. Maybe I'm not making my point clear.

The Defendant, basically, you say, confessed to
you --

A. Okay.

Q. -- in killing his wife --

A. That is true.

Q. -~ is that what you testified to?

A. That is true.

Q. Dia he say anything else about that event in
an effort to try to mislead the police or cover up this
crime?

MR. STEINBECK: Objection; leading,
Your Honor.
THE COURT: Overruled.

A. Yes, he did.

0. (By Ms. McVea) What did he say?

A. He told me that he told the police that he had
wrestled with her and that she was attempting a suicide,
threatening to kill herself, and that the gun

accidentally went off.

Q. Did he say anything to you with regard to

where he placed the gun? !

|

A. Yes. Yes. He placed the gun on -- not on her

but above her. And what I mean 4dis, if I can be so

L
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vdescriptive& ‘Is this would be the body, or her, and he

placed the gun in this direction over her. He also
explained about being like that and wrestling with that,
that fhere would be gun powder residue on his hands and
within ten feet of himself and some other things, and
that's how he could help explain why he had gun powder
residue on him.

Q. Did he say anything to you with regard to
trying to make it look like a suicide?

A. I don't remember. I mean, I'm not sure I
understand. Other than his description of all these
different stories, yes. He also stated that there was
pills laying out.

0. Okay. That's fine.

(Whereupon, State's Exhibit No. 81
was marked by the Court Reporter.)

Q. (By Ms. McVea) I'll show you what's been
marked for identification purposes as State's Exhibit
No. 81. Do you recognize this document?

A. Yes, I do. |

Q. What is it?

A. It's a statement that I wrote in front of you
in a Courtroom similar to this.

Q. Okay. Is this statement in your handwriting?

A, Absolutely, except for the top words here and
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the beginning, like, before me, B.X. Baldwin. But the
handwriting is mine and my signature.
Q. I understand. Okay. As you look through each

page of the statement, is it all in your handwriting?
A. Absolutely.
Q. And is this signed at the bottom -- at the

conclusion of the statement, is it signed at the bottom

by you?
A. Yes.
0. And is that your signature?

A. Absolutely.

0. I want you to briefly read through this
statement to yourself.

A. (Witness complies.) That is pretty much
exactly what I'm saying.

0. Okay. Now, you said that the two of you were

drinking. Were you intoxicated?

A. No.

0. Was he intoxicated?

A. No.

Q. Now, since you were his cell mate, did you

look through any of his personal items?

A. No.

Q. All the information that you testified to, is
that what he told you directly?
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A, Yes.

Q. How did you get in contact with the District
Attorney's office, specifically with me?

A. Through Mr. Byck.

Q. Are you referring to your Defense Attorney,

Michael Byck?

A. Yes, ma'am.

0. How many times did we discuss this case --
A. Three times.

Q. ~-- the two of us?

A. Three times.

Q. Okay. The first occasion, who was present?

A. It was Mr. Byck, yourself, and the black

gentleman sitting right behind you, I believe.

Q. Okay.
A. I don't remember your names.
0. The person identified is an investigator with

the District Attorney's Office?

A. Yes. He did tell me he was.

Q. And on the second occasion we met, who was
present?

A. It was you and Mr. Byck.

Q. Okavy. |

A. Mr. Byck was not there. 1I'm sorry. You told
me that he said it was okay to speak. And it was you
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and some other heavy-set investigator. I apologize.

0. Was that also in open Court with other
bailiffs and Court personnel, right?

A. You bet. You bet. It was at a table similar
to that.

Q. And the third time that we spoke, who was
present?

A. The third time we spoke, it was you and Mr.
Byck only. We were in the holdover right on the other
side of that door. |

Q. Do you have an agreement, either expressed or
implied, with the District Attorney's office concerning
your current charges?

A. Absolutely not.

Q. Do you have any type of secret agreement or
arrangement with the District Attorney's office with
regard to leniency or reduced charges or possible
dismissal?

A. No, I do not.

Q. Why are you testifying, Mr. Peavy?

A. Because it is the absolute correct truth, and

the thing to do.

0. Are you hoping for some type of consideration?
A. I'd be lying if I told you no, but I was
looking fer that in the beginning. I was looking for
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some sort of plea bargain, anyway. But it's my third
offense, and I'm not expecting anything other than
what's goingﬂto take place.

Q. When you say your third offense, you're saying
that you've had two prior pen trips and you're an
habitual criminal?

A. I don't think I'm habitual, but that's what
I'm labeled.

Q. Right. And you understand you may not get any
type of consideration, and there's a good chance you
might not?

A. I have not been made any promises, and I
probably will not get anything‘out of this.

Q. Okay. And you decided to testify anyway?

A. Yes, I did. I'd also like to state that I
didn't tell anybody other than myself. My own family
doesn't know I'm up here.

Q. Now, what you're doing right now doesn't go
over too well in the inmate population, does it?

A. No. If my -- no. 1It's basically signing my
own death warrxant.

Q. Are you afraid?

A. I am afraid for myself from multitudes, not

from one-on-one confrontation. I can manage myself.

But, no, I don't -- I am afraid.
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Q. Have you expressed that to me on many
occasions?

A, Yes. Thanks to you-all, I got moved. I'm
still in the general population, though. I'm not by
myself. I can't do -- I can't handle that.

Q. Mr. Peavy, were you threatened in any kind of
way or coerced in order to come forward and testify?

A. No.

MS. MCVEA: Pass the witness, Your
Honor.
CROSS-EXAMINATION
BY MR. STEINBECK:
Q. If I can see the notes, please, of what you're

referring to.

A. (Witness complies.)

0. You're drinking a lot of water there, Mr.
Peavy, aren't you?

A. I'm a little nervous, yes, sir.

MS. SHELTON: Could we have a copy of
this statement that's now been introduced into
evidence?

COURT REPORTER: It's not in evidence.

MS. MCVEA: 1It's not in evidence.

MS. SHELTON: Oh, I thought it was in
evidence.
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Q. (By Mr. Steinbeck) When was it, Mr. Peavy,
that you first came to meet Chris Radke?

A. It would be a couple of hours prior or just
after arriving on 4W10, which would be the Friday prior
to Labor Day weekend.

Q. And that's in July.

A. July?

0. When did you arrive there?

A, Labor Day weekend.

0. Okay.

A, That would be the first of September,
correct?

0. Now, during this time that you met with Mr.
Radke, you were in there for a burglary, isn't that
correct, a robbery of a convenience store?

A. It would be robbery of a convenience store,
yes. I haven't --

MR. BYCK: The offense was robbery,

Your Honor. We would object to any further discussion

of the offense. Counsel well knows and understands what
the ground rules are that the Court set out. We will
not have this Defendant discuss anything else except the
offénse, the title of the'offense, and that's it.

THE COURT: Yes. I sustain that
objection.
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MR. STEINBECK: Your Honor, pursuant to
my previous motion, I believe I can go into the facts
surrounding that case without him having to even admit
that he did the crime or not. I'm just asking to find
out what evidence is against him.

THE COURT: What would that have any
relevancy to? I mean, he's charged with robbery; he's a
third-time offender. He may or may not be convicted. I
don't know. But I'm not interested in the facts of that
case, and I don't see how that would have any effect on
his testimony.

MR. STEINBECK: The way it ties in,
Your Honor, is the fact that he knows he's on film. He
knpws he has no defense for the case. He knows the only
way out of going to the pen is to come forward as an
important witness in a murder case. That's how it ties
altogether, Your Honor.

MR. BYCK: All of which I respectfully
submit to the Court are assumptions by counsel that he
knows not of any independent information. He is not
privy to facts of the cases discussed with me by my
client, and very frankly, Your Honor, my client's
constitutional privileges outweigh and overcome whatever

Constitutional claim he's made.
THE COURT: Yes, sir. My ruling is
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that you‘may‘not go into the facts of his case. Robbéry
habitual is bad enough, I take it, to show that he might-
have some motivation to fabricate testimony.

MR. STEINBECK: Very well. May I noté
my objection, Your Honor?

THE COURT: 1It's noted.

0. (By Mr. Steinbeck) Were you aware of that
ahead of time, Mr. Peavy, that I wouldn't be able to go
into this kind of gquestioning?

A. Can you make your question more clear?

Q. Were you aware of that ahead of time, that
when yoﬁ came here to testify in Court today, I probably
wouldn't be able to go into ther——

MR. BYCK: Your Honor, I objeét.
That's attornej/client privilege.

MS. MCVEA: Your Honor, I object. That

THE WITNESS: I'm not an attorney. I
wouldn't know?

THE COURT: Yes. I sustain the
objection.

MR. BYCK: We'd ask that the
Defendant's responses, 1f any were reported by the Court
Reporter, be strickenm from the Record.

THE COURT: Well, there's nothing in
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there that needs to be stricken.

MR. BYCK: I thank the Court.

THE COURT: I overrule that objection.
Go ahead.

Q. (By Mr. Steinbeck) Do you have a
Court-appointed attorney in this case?

MS. MCVEA: Your Honor, I'm going to
object. That's certainly not relevant.

THE COURT: What is the relevancy of
that?

MR. STEINBECK: I'll move on, Your
Honor.

0. (By Mr. Steinbeck) Mr. Peavy, you talked to
Chris about the case. He was concermned about the loss
of his wife; isn't that correct? He talked about how he
loved her and missed her, things of that nature?

A. No.

Q. He didn't?

A. No. To me, he didn't.

Q. So everyone else -- so everyone else said --
he talked to all the other people that --

MS. MCVEA: Your Honor, I'm going to
object. That's assuming facts not in evidence.

THE COURT: Sustained.

Q. (By Mr. Steinbeck) So when you first met
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Chris, you first brought up the thing about inguiring
why he was in there; isn't that correct?

A. Pardon me? State that --

Q. You wanted to find information about Mr.
Radke's case, correct?

A. No, I did not.

0. You didn't?

A. No.

Q. What's your nickname down there, Mr. Peavy?
A. Nickname?

Q. Yes.

A. The.only nickname I've ever been given is when

I was on 6E2, which was an all-black tank, and I was

called "Polar Bear."

Q. Since that time you've not been called "Perry"
Peavy?
A. That was a —-- probably in the last 48 hours

that I was on 4W1l0. That was something that Joe
Harvey -- his middle nickname is "Buddy" -- that's
something he began to call me, because I did help people
who asked me to help them with their cases.

Q. You were looking for people to help out,
correct?

A. No, I was not.

Q. You were not?
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A. Hum-um.

Q. And you, in fact, went around tryiﬁg to look
at other people's files; isn't that corfect?

A. That is not a fact, no.

0. In fact, you've seen Chris Radke's file,
haven't you?

A. Chris Radke's file? What do you mean by

referring to his file?

Q. The file he carries around with him.

A. I've seen a brown folder, yes.

0. You've looked through there, haven't you?
A. I have not.

0. That's how you were able to find out the
specifics of the allegations against him, isn't that
correct, Mr. Peavy?

A. That is incorrect.

Q. It is? 1Is it your testimony you've never se
any documents pertaining to this case?

A. I have never seen any charging instrument.
have not seen any police reports.

Q. Answer the question.

MS. MCVEA: Your Honor, I object.

A. I thought it was --

THE COURT: Just a moment. I believe
he is answering the question, Counsel.
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A. I have not -- again, I restate -- seen aﬁy
charging instrument, nor any police report. The only
thing I've seen that came out of a folder similér to
that are motions that were filed by other inmates that
he had roomed with or himself in association with
probably their cases. I have never seen any motions or
any, again, documents pertaining specifically to his
case.

0. (By Mr. Steinbeck) So you don't recall a time
that -- when you woke up one morning and were sitting on
the toilet reading his file =--

A. No.

0. ~-- and then he woke up and found you doing
that and told you to get out of his file?

A. That, again, would be a complete fabrication
on whoever has told you that.

0. Is that why you found it so funny just now?

A. Yes.

0. Because it's just a lie?
A. It 1is a fabrication.
Q. Are you sure?

A. I have been on the toilet before.

Q. And during this time frame, that you talked
about you and Mr. Radke making some kind of alcohol.

A. That's correct.
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Q. And did you have any problem with making
alcohol with Mr. Radke?

A. Did I have any problem with it?

Q. Who made it, you or him?

A. Mostly him, but I helped gather fruit.

Q. And that's something you want to testify
against Mr. Radke also, perhaps on sentencing, is that
correct, if we go to sentencing?

A. It's not my particular interest what happens

to Chris, other than I tell the truth.

0. That's all you care about is telling the
truth?

A. That is correct.

Q. And you're concerned about coming forth with

this evidence that they, otherwise, may not have against

Mr. Radke, being the DA?

A. I'm not sure. Can you restate that or re --
vyeah, restate that.

Q. Your whole reason for being here is not to
expect to get any favors, but you're trying to do this

out of the goodness of your heart, is that what you're

saying?
A, That's correct.
Q. It's not because you're concerned about going

to the pen?
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A. I've been theré twice. I'm not scared to go
back. I'm only'céncerned about a large amount of time.
But my case carries 25 to life, if convicted, if I'm
indicted with paragraphs of my previous convictions.

0. Does your indictment contain all those
paragraphs right now?

MR. BYCK: To which we'll object, Your
Honor. Matter of public record. Counsel can discover
that for himself. I invoke the attorney/client
privilege.

THE COURT: Well, if he -- I don't see

that that's covered by privilege if it's a matter of

public record. I'll permit him to answer, if he knows.
Are you under indictment?
THE WITNESS: Yes, I am.

THE COURT: Did they indict you with

" two paragraphs?

THE WITNESS: ©No, they have not.

0. (By Mr. Steinbeck) What's your full legal
name and date of birth, Mr. Peavy? |

A. Carl Paul Peavy.

Q. Do you know your case number in Judge Entz's
Court?

A. I know it's Judge Entz, 194th, but I don’'t
know fhe cause or the case number.

PERI K. STROMBERG, CSR




